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Revolution or evolution in telecoms? Sub-national markets in 
sector-specific regulation when competition develops unevenly

Olivier BRINGER and Konrad SCHUMM (1)

The Commission has to monitor the implementa-
tion of the Regulatory Framework for Telecommu-
nications (2) by National Regulatory Authorities 
(NRAs). To this end Article 7 of the Framework 
Directive requires NRAs to notify to the Commis-
sion and other NRAs any draft regulatory meas-
ure they plan to adopt with a view to regulating a 
particular telecommunications market.

In this context, the UK telecoms regulator, Ofcom, 
notified on 15 November 2007 a draft review of 
the UK wholesale broadband access market (3). 
This notification marks a potentially significant 
change in European regulatory practice.

When reviewing the market, Ofcom found a more 
advanced roll-out of telecoms networks in densely 
populated areas by competitors of BT relying on 
local loop unbundling (LLU) (4). Most of these 
areas are also covered by the UK cable TV net-
work, which also offers broadband connections. 
The LLU operators offer broadband connections 
at lower retail prices than BT, which maintains 
a nationwide pricing policy. In the light of these 
factors, Ofcom considered that there are signifi-
cant regional differences as regards the level of 
competition in the UK. As a consequence, Ofcom 
proposed for the first time to move from the defi-
nition of a national wholesale broadband access 
market to the definition of sub-national markets 

(1) Directorate-General for Competition, unit C-1. The 
content of this article does not necessarily reflect the 
official position of the European Commission. Respon-
sibility for the information and views expressed lies 
entirely with the authors. 

(2) See Directive 2002/21/EC of the European Parliament 
and of the Council of 7 March 2002 on a common regu-
latory framework for electronic communications net-
works and services (Framework Directive), OJ L 108, 
24.4.2002, p. 33.

(3) The wholesale broadband access market is one of the 
markets listed in the Commission Recommendation on 
relevant markets susceptible to ex ante regulation which 
NRAs are required to analyse. See the revised Recom-
mendation of 17 December 2007, OJ L 344, 28.12.2007, 
p. 65. This market comprises non-physical or virtual 
network access including ‘bitstream’ access at a fixed 
location to end users allowing the transfer of broadband 
data. This market is situated downstream from the local 
loop access market, i.e. the physical access market.

(4) The local loop is the physical, mostly copper wire, con-
nection between the customer premises and the local 
exchange, the facility which concentrates all local loops 
in a given area. In general, it is owned by the incum-
bent operator. Local loop unbundling is the regulatory 
process allowing alternative telecom operators to use the 
local loop.

and proposed to deregulate wholesale broadband 
access to approximately 65% of all UK homes and 
businesses.

The methodology applied by Ofcom to arrive at 
the definition of sub-national markets differs to a 
certain extent from the Commission guidelines. 
While not raising objections to the new approach 
chosen by Ofcom (as the first NRA to apply such 
an approach), the Commission, in its comments 
letter of 14 February 2008, underlined the need for 
NRAs to demonstrate that their approach leads to 
an outcome that is consistent with competition law 
principles and restated the criteria to be used for 
the definition of different geographic markets (5).

Before going into the details of Ofcom’s notifica-
tion and setting out the Commission’s views, the 
article briefly introduces the issue of broadband 
regulation in the context of the uneven develop-
ment of broadband networks.

Regulation of broadband networks
One of the main characteristics of the economics 
of networks is the high level of sunk costs that are 
required for the establishment of network infra-
structures. Sunk costs create the need to achieve 
economies of scale and scope, which largely drive 
the development strategy of network undertak-
ings. In telecoms, the competitive roll-out of 
networks thus usually starts in the most densely 
populated areas, where economies of scale are 
easier to achieve. As a result, more competitors 
are present in certain geographic areas whereas 
only the incumbent (whose roll-out was funded 
under public monopoly) may be present in other 
areas. Depending on the commercial behaviour 
of the market players, such an uneven geographic 
distribution of operators may give rise to different 
conditions of competition across the territory of 
the Member States.

Regulation, which aims to open up electronic com-
munications markets, is based on competition law 
principles and methodology. NRAs are required 
to conduct forward-looking market analyses (i.e. 
market definition and dominance assessment) 
and to impose transitional ex ante obligations 
(or remedies) on those undertakings which are 
found to have Significant Market Power (SMP). 

(5) See the Commission’s comments letter at: http://circa.
europa.eu/Public/irc/infso/ecctf/library?l=/commis-
sionsdecisions/uk-2007-0733_actepdf/_EN_1.0_&a=d.

http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/uk-2007-0733_actepdf/_EN_1.0_&a=d
http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/uk-2007-0733_actepdf/_EN_1.0_&a=d
http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/uk-2007-0733_actepdf/_EN_1.0_&a=d
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Regional variations of competition are therefore 
to be factored into the market analyses carried out 
by NRAs.

Up to now NRAs used to consider that geographic 
markets are equal to the footprint of the incumbent 
operator and therefore usually national, inter alia 
because of the nationwide unique pricing strategy 
applied by the incumbent operator. Accordingly, 
any finding that such operators had SMP extended 
to the whole national territory. However, NRAs 
also acknowledged that the level of competition 
in electronic communications markets may vary. 
In order to take account of competition differ-
ences between different geographic areas, such as 
densely populated areas and rural areas, they had 
recourse to the general principle that remedies 
have to be tailored and proportionate in order to 
remove an identified competition problem. In this 
case, NRAs used to impose remedies on an SMP 
operator which took account of the locally/region-
ally different competitive conditions throughout a 
geographic market (6).

However, the market analysis that NRAs are 
required to carry out on a periodic basis is by 
no means a mechanical or abstract process. It 
requires an analysis of the real market conditions. 
Therefore when market development and under-
takings’ behaviour point towards manifest differ-
ences of competition between different areas, it is 
not possible for NRAs to stick to national market 
definitions or definitions based on the footprint of 
the incumbent operator (7).

This is currently a particular challenge in the case 
of broadband markets. Thanks to regulated access 
to the facilities of the incumbent operators, and 
in particular to local loop unbundling, alternative 
operators have progressively rolled out their own 
infrastructures, allowing them to provide com-
petitive retail broadband services, in particular 
multiple-play offers (8). Due to economies of den-
sity, LLU roll-outs have taken place and continue 
to take place mainly in urban and suburban areas, 
where cable operators are also present and provide 

(6) See also Case AT/2008/757 at: http://circa.europa.eu/
Public/irc/infso/ecctf/library?l=/commissionsdecisions/
at-2008-0757_enpdf/_DE_1.0_&a=d.

(7) See in particular para. 56 of the Commission guide-
lines on market analysis and the assessment of signifi-
cant market power under the regulatory framework for 
electronic communications networks and services, OJ C 
165, 11.7.2002, p. 6. 

(8) Multiple-play offers consist of bundles of services, 
including broadband, voice, video and television ser-
vices, provided by telecoms or cable operators over the 
same access infrastructure. In addition to being the 
product over which retail competition currently takes 
place in most Member States, multiple-play allows oper-
ators to achieve economies of scope.

their own broadband services over upgraded cable 
TV networks. The result of this evolution is that in 
the Member States where LLU is developed and/or 
where cable has a strong presence, the conditions 
of competition between urban and rural areas 
tend to diverge.

This has an impact in particular on the regula-
tion of the wholesale broadband access market. 
Bitstream access provides access to the local loop 
of the incumbent at an upper level than LLU. It 
allows alternative operators to enter the retail 
broadband market while incurring lower up-front 
investments and, by acquiring customers and rev-
enues, to further roll out their own competing 
infrastructure (‘ladder of investment’ principle). 
However, the uneven development of infrastruc-
ture competition (LLU and cable-based) raises in 
a number of Member States the issue whether or 
not the conditions of competition are appreciably 
different to support the definition of sub-national 
markets. Such a definition may in turn lead to the 
finding that the incumbent operator is sufficiently 
constrained in certain areas such that regulation 
may be reduced or completely removed (9).

This is the issue addressed by Ofcom in its 2007 
market review of the wholesale broadband access 
market in the UK.

Review of the wholesale broadband 
access market in the UK
In this review, Ofcom considers that since the 
first review in 2003 of the market for wholesale 
broadband access (10), which was considered at the 
time to be national in scope (11), there have been a 
number of developments suggesting that this may 
no longer be the case. In particular, BT has intro-
duced geographically de-averaged prices for its 
wholesale broadband products in about 20% of its 
local exchanges (12). In addition, providers offering 
broadband services relying on LLU have increased 

(9) The underlying principle of the Regulatory Framework 
is that regulation becomes redundant if and where sin-
gle or joint dominance can no longer be demonstrated. 
At this point access regulation can be withdrawn and 
competition law applied ex post.

(10) The Commission’s comments letter on the first market 
review can be found at: http://circa.europa.eu/Public/
irc/infso/ecctf/library?l=/commissionsdecisions/com-
mission_decisions_1/sgsgreffes2004sds200485p/_EN_
1.0_&a=d.

(11) Excluding the specific case of the Hull area, where BT 
had and has no network, and where a local operator, 
Kingston Ltd., had its own broadband network, was 
found to have SMP and was regulated.

(12) The local exchange is the incumbent’s facility to which 
all local loops in a given area are connected. The alter-
native operators install their DSL equipment in the local 
exchange in order to connect to the local loop. BT mana-
ges 5 587 local exchanges in the UK.

http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/at-2008-0757_enpdf/_DE_1.0_&a=d
http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/at-2008-0757_enpdf/_DE_1.0_&a=d
http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/at-2008-0757_enpdf/_DE_1.0_&a=d
http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/commission_decisions_1/sgsgreffes2004sds200485p/_EN_1.0_&a=d
http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/commission_decisions_1/sgsgreffes2004sds200485p/_EN_1.0_&a=d
http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/commission_decisions_1/sgsgreffes2004sds200485p/_EN_1.0_&a=d
http://circa.europa.eu/Public/irc/infso/ecctf/library?l=/commissionsdecisions/commission_decisions_1/sgsgreffes2004sds200485p/_EN_1.0_&a=d
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competitive pressure by offering retail prices and 
products that vary by geography. As a result of 
this competitive constraint, BT’s retail prices have 
fallen even more sharply than its wholesale prices. 
Driven largely by these behavioural examples, 
Ofcom concludes that competitive conditions are 
no longer homogeneous throughout the UK and 
that geographic variations of competition need to 
be addressed in its market analysis.

Ofcom starts its market analysis by considering 
the extent to which self-supply over alternative 
infrastructures, i.e. cable and LLU, is included 
in the wholesale broadband access market. Due 
to a high wholesale/retail price ratio and the 
level of retail broadband competition in the UK 
(as witnessed by the high retail demand elastic-
ity), Ofcom considers that the indirect pricing 
constraint stemming from the retail level is suf-
ficiently strong to include self-supply over alterna-
tive infrastructures in the market (13). With regard 
to LLU, Ofcom, in addition to the indirect pricing 
constraint, also refers to the existence of demand 
from Internet Service Providers (ISPs) for access 
to third-party networks, as well as actual supply 
by LLU operators of wholesale broadband access 
products, such as bitstream, to ISPs.

Based on the presence of alternative infrastructure 
competition, Ofcom determines that the competi-
tive conditions in the wholesale broadband mar-
ket are mostly driven by the sustainability of mar-
ket entry at the level of each exchange and thus 
in large part by the cost conditions of LLU: once 
an operator has entered an exchange which it has 
connected to its own backbone network, it has a 
strong incentive to reach a maximum of end-users 
via the local loops connected to this exchange in 
order to amortise its investment. In view of the 
high fixed costs, the decision of an LLU opera-

(13) The Commission did not object to Ofcom’s assessment 
of indirect constraints exercised by vertically integrated 
competitors, such as cable and LLU operators, at the retail 
level, which according to Ofcom had sufficiently strong 
impact at the wholesale level. However, it invited Ofcom 
to be cautious when interpreting market shares of ope-
rators who exercise an indirect constraint. Furthermore, 
it pointed out in its comments letter that when assessing 
the effect of indirect substitution through a SSNIP test 
the following three conditions have to be met:

	 (i) ISPs would be forced to pass a hypothetical whole-
sale price increase on to their consumers at the retail 
level based on the wholesale/retail price ratio;

	 (ii) there would be sufficient demand substitution at the 
retail level to retail services based on indirect constraints 
such as to render the wholesale price increase unprofita-
ble; and

	 (iii) the customers of the ISPs would not switch to 
a significant extent to the retail arm of the integrated 
hypothetical monopolist, in particular if the latter does 
not raise its own retail prices.

tor to roll out to a particular exchange is mainly 
driven by the size of the exchange and the pos-
sibilities for the operator to achieve economies of 
scale, scope and density.

Accordingly, Ofcom considers that a BT local 
exchange area constitutes the smallest appropri-
ate geographic unit for analysing variations in 
competitive conditions over the territory covered 
by BT’s network and that the number of operators 
present in an exchange and the exchange size con-
stitute a good proxy for reflecting the competitive 
conditions in a given area.

Based on the number of Principal Operators (14) 
present in the footprint of each of the 5 587 local 
exchanges operated by BT and the size of the 
exchange, Ofcom thus defines three different geo-
graphic markets in the UK excluding the Hull 
area (15). These geographic markets encompass 
exchange areas which are not necessarily contigu-
ous, but which Ofcom considers on a forward-
looking basis to exhibit similar competitive con-
ditions:

— Market 1: local exchanges where only BT is 
present (16);

— Market 2: local exchanges with two or three 
Principal Operators and exchanges where 
there are forecast to be four or more Principal 
Operators but where the exchange serves less 
than 10 000 premises (17); and

— Market 3: local exchanges with four or more 
Principal Operators and exchanges where 
there are forecast to be four or more Principal 
Operators but where the exchange serves more 
than 10 000 premises (18). This market covers 
65% of all UK households.

While the number of Principal Operators is a vari-
able that indicates that market participants believe 
market entry to be sustainable, the exchange size 
variable identifies those exchanges which in view 
of their size appear to support sustainable entry.

(14) Principal Operators are BT, the cable operator and the 
six main LLU operators. The term excludes niche or 
local LLU operators. In addition, Ofcom has considered 
the cable operator as being present within an exchange 
footprint if it is able to supply at least 65% of the homes 
and businesses within the footprint.

(15) Ofcom maintains a distinct geographic market for the 
Hull area, where only Kingston, the local incumbent, is 
present.

(16) 3 874 exchanges covering 19.2% of UK premises fall 
within this market category.

(17) 643 exchanges covering 15.7% of UK premises fall 
within this market category.

(18) 1 070 exchanges covering 64.4% of UK premises fall 
within this market category.
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Following its market analysis, Ofcom concludes 
that BT remains dominant in markets 1 and 2 
while market 3 is found to be competitive. The 
SMP assessment is based on market growth and 
market shares taking into account self-supply by 
cable and LLU operators; future potential market 
shares; barriers to entry and expansion including 
sunk costs and economies of scale, scope and den-
sity; and countervailing buying power. In volume 
terms, BT accounts for 44.8% of market 3. Virgin 
Media, the cable operator, accounts for 30.2% and 
the LLU operators account for 25.1%. In markets 1 
and 2, BT is considered to have market shares of 
99% and 78% respectively.

Accordingly, Ofcom proposes to lift access obli-
gations on BT in market 3, while they are main-
tained in markets 1 and 2.

Assessment of the notification by the 
Commission as regards the definition of 
sub-national markets
The Commission’s guidelines on market definition 
and the assessment of SMP note that the relevant 
geographic market comprises an area in which ‘the 
conditions of competition are similar or sufficiently 
homogeneous and which can be distinguished from 
neighbouring areas in which the prevailing condi-
tions of competition are appreciably different’ (19). 
The Commission’s notice on the definition of the 
relevant market for the purposes of Community 
competition law (20) further outlines the Com-
mission’s approach to geographic market defini-
tion where it states that the Commission ‘will take 
a preliminary view of the scope of the geographic 
market on the basis of broad indications as to the 
distribution of market shares between the parties 
and their competitors, as well as a preliminary 
analysis of pricing and price differences at national 
and Community or EEA level. This initial view is 
used basically as a working hypothesis to focus the 
Commission’s enquiries for the purpose of arriving 
at a precise geographic market definition’.

As regards the definition of sub-national markets, 
the Commission considers that a geographic delin-
eation which is primarily based on the number 
of operators present in a local exchange is not by 
itself sufficiently detailed or robust to identify real 
differences in competitive conditions for the pur-

(19) Commission guidelines on market analysis and the 
assessment of significant market power under the Com-
munity regulatory framework for electronic commu-
nications networks and services, OJ C 165, 11.7.2002, 
para. 56.

(20) Commission Notice on the definition of relevant mar-
ket for the purposes of Community competition law, 
OJ C 372, 9.12.1997, paras 28-31.

poses of market definition. More generally, a mere 
analysis of structural market conditions is not suf-
ficient. Although it may help identifying the areas 
where the conditions of competition are similar 
or sufficiently homogeneous, structural evidence 
needs to be corroborated by the actual behaviour 
of the market players and their effect on the mar-
ket in terms of both prices and market shares. Rel-
evant evidence for the definition of sub-national 
markets will therefore include information on the 
distribution of market shares and the evolution of 
shares over time. In addition, evidence of differ-
entiated retail or wholesale pricing which might 
apply can help indicate different regional or local 
competitive pressure. It is also considered appro-
priate to look at the pricing of both the incumbent 
and alternative operators as well as its evolution 
over time in the relevant areas.

The Commission therefore asked Ofcom to supply 
further information on the behaviour observed 
on the broadband access markets in the UK. In 
response to the Commission’s request, Ofcom 
supplied information which provides insight into 
the similarity of competitive conditions across 
local exchange areas in the UK. In particular, it 
provided information on market shares and their 
development over time within individual exchange 
areas which it grouped together in markets 2 and 3 
respectively. Notwithstanding certain variations, 
this information demonstrates a different pattern 
in the distribution of BT’s local wholesale market 
shares between markets 2 and 3 and also indicates 
that BT’s wholesale market share appears to be 
declining at a faster rate in response to competi-
tive entry in exchanges allocated to market 3 than 
in the exchanges allocated to market 2. This infor-
mation points to the existence of appreciably dif-
ferent conditions of competition between the two 
markets.

Ofcom has further provided information on pric-
ing which indicates that the majority of local 
exchanges where BT has introduced a de-averaged 
wholesale price correspond to market 3. Accord-
ing to Ofcom, lower wholesale broadband access 
prices offered by BT allow ISPs to better compete 
with LLU operators and the cable operator present 
in this market and may be considered as a reac-
tion of BT to the higher competitive pressure in 
this market. In addition, due to the different geo-
graphic commercial strategies of operators in the 
areas where they provide services relying on LLU, 
there is an indication that average retail prices 
are lower and that more service choice exists in 
market 3 than in markets 2 or 1. Also, the Com-
mission noted that retail broadband prices have 
fallen since Ofcom’s first review of the wholesale 
broadband access market in 2003 and that these 
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retail prices have fallen more sharply than whole-
sale prices. This also seems to indicate that BT’s 
behaviour is constrained to a certain extent by 
alternative suppliers of broadband services.

Furthermore, it appears that LLU roll-out is con-
tinuing and some LLU operators have significantly 
increased their coverage of market 3 exchanges 
between 2006 and 2007, thereby suggesting broad 
similarities in the entry and cost conditions present 
across the areas covered by these exchanges.

On the basis of the above information, it would 
appear that, while some ambiguity in competitive 
conditions may arise at the margins of Ofcom’s 
identified markets 2 and 3, Ofcom’s analysis rests 
on a sufficiently robust evidential basis across the 
range of exchanges in market 3. In reaching this 
conclusion, the Commission also bears in mind 
that Ofcom is constrained by the need to establish 
a workable approach in carrying out its market 
review.

Therefore, the Commission has invited Ofcom to 
further substantiate in its final measure its aggre-
gation of geographic ‘units’ in its proposed ‘mar-
kets’, in particular with reference to the distribu-
tion and evolution of market shares and pricing 
within different geographic areas in accordance 
with competition law principles.

Conclusion
Although NRAs are accorded discretionary pow-
ers for the market analysis process in the light of 
the complex character of the economic, factual and 
legal situations they have to assess, it is important 
that they can show that the criteria used to define 
markets and to assess SMP lead to an outcome 
that is consistent with competition law principles.

Ofcom’s market review seems to be a revolution-
ary step as it departs from the tradition of con-
sidering that the relevant geographic market is 
equal to the territory covered by the network of an 

operator. However, based on a proper level of evi-
dence, the regulatory move towards sub-national 
market definition may well expand in future to 
other electronic communications markets and 
to other Member States. This has wide-ranging 
consequences: in some of these markets, where 
competition is stronger, it will no longer be pos-
sible to find that the incumbent has SMP and to 
maintain access obligations. Because the econo-
mies of networks may lead to different regional 
developments, the generalisation of sub-national 
market definitions appears therefore to be one of 
the paths leading to further deregulation of the 
telecommunications sector. Paradoxically though, 
this approach also entails a risk of perpetuation 
of regulation. In a number of regions (e.g. rural 
areas), only one operator offers telecommunica-
tion services and will remain regulated. It is how-
ever to be expected that thanks to proper pro-
competitive regulation, investment by alternative 
operators will continue and lead to the coverage 
of entrants being extended into areas where they 
are currently not present. Also, thanks to techno-
logical progress such as wireless broadband access 
(e.g. Wimax and mobile broadband), alternative 
operators may be able to cover remote areas with 
considerably lower investment than for the roll-
out of a wireline network infrastructure.

All in all, although a sub-national market approach 
requires NRAs to analyse the competitive condi-
tions in a large number of geographic areas and 
may prove to be cumbersome, it appears to reflect 
the presence of alternative supply channels and 
the corresponding regional differences in market 
conditions in a number of telecommunications 
markets. Provided it is based on sufficient evidence 
as requested by the Commission in the case of the 
wholesale broadband access market in the UK, the 
evolution towards the definition of sub-national 
markets may allow better targeted regulation.


