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Merger control

ECJ upholds Commission decision in Dutch building materials 
case CVK

Gudrun SCHMIDT, Ulrich VON KOPPENFELS and Vincent VEROUDEN (1)
 

On 18 December 2007, the European Court of 
Justice (ECJ) dismissed an appeal lodged by the 
Dutch firm Cementbouw against the Court of 
First Instance’s (CFI) judgment of 23 February 
2006 in Case T-282/02 Cementbouw v Commis-
sion, by which the CFI had upheld a Commission 
decision of 2002 in Case COMP/M.2650 — Han-
iel/Cementbouw/JV (CVK) (2). In rejecting the 
appeal, the ECJ followed the opinion of Advocate 
General J. Kokott.

The Commission’s case concerned the acquisi-
tion of joint control by the German Haniel group 
(‘Haniel’) and the Dutch Cementbouw Handel & 
Industrie B.V. (‘Cementbouw’) of the Dutch pro-
ducer of sand-lime products, CVK (Coöperative 
Verkoop- en Produktievereniging van Kalkzand-
steenproducenten), and its member companies. 
The operation was carried out in 1999 but only 
notified to the Commission in 2002 after the 
 Commission learned about the transaction during 
its examination of a later merger (3) in 2001. The 
sector concerned is that of wall-building materials 
in the Netherlands.

The Commission, after opening a Phase II inves-
tigation and issuing a statement of objections on 
the basis that CVK had acquired a dominant posi-
tion on the Dutch market for wall-building mate-
rials for load-bearing walls, approved the notified 
operation retroactively under the condition that 
CVK be dissolved within a given period of time.

(1) Directorate-General for Competition, units F-4, B-1 and 
Chief Economist Team respectively. The authors would 
like to thank the other members of the case team, in par-
ticular Nadja Duykers, Adriaan Brouwer and Henk van 
Bronkhorst, as well as Albert Nijenhuis, Eric Gippini-
Fournier and Anthony Whelan from the Legal Service. 
The content of this article does not necessarily reflect 
the official position of the European Commission. 
Responsibility for the information and views expressed 
lies entirely with the authors.

(2) Judgment of 18 December 2007 in Case C-202/06P 
Cementbouw v Commission. The case was reviewed 
under Council Regulation (EEC) No 4064/89. Under 
this Regulation, the relevant standard of review was 
whether the merger would create or strengthen a domi-
nant position as a result of which effective competition 
would be significantly impeded in the common market 
or in a substantial part of it (Article 2).

(3) Case COMP/M.2495 — Haniel/Fels.

Although the facts of this case are very specific, 
the judgments of the ECJ and the CFI, analysed 
together, contain some important guidance with 
regard to:

l	the concept of concentration, in particular 
joint control and multiple (interrelated) trans-
actions;

l	the concept of dominance, with special refer-
ence to the presumptive value of market struc-
ture and differentiated product markets;

l	remedies, in particular the issue of proportion-
ality.

For the purpose of exposition, this article will first 
present the CFI judgment of 2006, which related 
to all three subject matters mentioned. The ECJ 
judgment discusses only the remedies aspect, as 
well as the question of jurisdiction insofar as this 
is related to the remedies.

1.   The judgment of the Court of First 
Instance

Cementbouw appealed against the Commission 
Decision to the Court of First Instance. Cement-
bouw challenged the Commission’s decision on 
three grounds, relating to (i) the Commission’s 
jurisdiction, (ii) the Commission’s substantive 
analysis of the case and (iii) the proportionality of 
the remedies.

Before turning to these pleas it is worth not-
ing that the Commission did not challenge the 
admissibility of the appeal on the ground that it 
was directed against a conditional clearance deci-
sion. The CFI did not discuss this issue ex officio 
either (nor did the ECJ). Therefore the judgments 
do not give guidance as to whether in the Court’s 
view conditional clearance decisions may always 
be challenged by the parties, or whether it con-
sidered Cementbouw’s appeal as admissible due to 
the specific circumstances of the present case (in 
particular the far-reaching scope of the commit-
ments that were offered under protest).

(i) Jurisdiction
As to jurisdiction, the key question was whether a 
set of agreements entered into by Haniel, Cement-
bouw and CVK on 9 August 1999 constituted a 
single concentration (as the Commission main-
tained) or not (the opinion of Cementbouw). If 
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it were one concentration, it would fall under the 
Commission’s jurisdiction, otherwise the agree-
ments would have fallen under the jurisdiction of 
the Netherlands Competition Authority (Neder-
landse Mededingingsautoriteit, ‘NMa’).

Prior to 1999, CVK was a joint selling cooperative 
comprising all (eleven) sand-lime brick producers 
in the Netherlands. These eleven producers (‘the 
CVK members’) were individually controlled by 
either Haniel, Cementbouw or a third company, 
the German company RAG.

The first of the transactions signed on 9 August 
1999 related to the acquisition by CVK of con-
trol over the member companies by means of a 
pooling agreement (without the financial share-
holdings of Haniel, Cementbouw or RAG in the 
member companies being changed by this trans-
action). This transaction was notified to the NMa 
in 1998 on an ex ante basis and was subsequently 
cleared by the NMa. However, in the view of the 
Commission the proposed transaction was never 
implemented as such. Instead, it was linked to a 
second transaction also signed on 9 August 1999: 
the sale by RAG of its shareholdings in the CVK 
member companies to Haniel and Cementbouw 
(‘the RAG transaction’). As a result of this second 
transaction, Haniel and Cementbouw obtained 
indirectly via their respective shareholdings in 
the member companies of CVK an equal share of 
the voting rights in CVK and thereby joint control 
over CVK. In short, the two transactions resulted 
in the acquisition of joint control by Haniel and 
Cementbouw over (i) CVK and (ii) its member 
companies. According to the Commission, these 
two transactions were economically interdepend-
ent and should be viewed as a single concentration 
notifiable under the EC Merger Regulation.

Cementbouw challenged the Commission’s juris-
diction, arguing that:

l	the RAG transaction did not, in itself, lead to a 
change in control of CVK;

l	the pooling agreement and the RAG transac-
tion should not have been considered as a single 
concentration; and

l	the pooling agreement, taken on its own, had 
already been authorised by the NMa (because 
it did not have a Community dimension).

Change of control in CVK

The CFI rejected Cementbouw’s argument that 
the RAG transaction did not bring about a change 
of control in CVK by, first, stating that Cement-
bouw had not shown that CVK was already jointly 
controlled by all three of its ultimate shareholders 

before the RAG transaction, whereas it became 
jointly controlled by Haniel and Cementbouw fol-
lowing that transaction.

Second, following the RAG transaction, both 
Haniel and Cementbouw held equal shares in 
CVK’s capital and voting rights and, hence, were 
in principle able to block the strategic decisions of 
the joint venture. The CFI rejected Cementbouw’s 
view that the resulting control was ruled out by the 
contractual arrangement concerning the compo-
sition of CVK’s decision-making bodies: ‘The fact 
that representatives of the parent companies are not 
entitled to sit on CVK’s management board or that 
they are able to represent only a minority within its 
supervisory board does not alter the fact that it is 
the members of CVK that decide on the composi-
tion of the decision-making bodies and, through the 
intermediary of those members, their two share-
holders’ (4). The CFI also dismissed Cementbouw’s 
argument that under the applicable Dutch com-
pany law the management and supervisory board 
are under an obligation to carry out their tasks in 
the sole interest of the company.

Furthermore, the CFI did not consider that 
Cementbouw could rely on legitimate expecta-
tions that the Commission would not deviate 
from the view taken by the NMa in informal cor-
respondence with the parties that the RAG trans-
action did not constitute a change of control, since 
the NMa was not the competent body to give any 
assurance as to how the EC Merger Regulation 
was to be interpreted by the Commission.

Single concentration

With regard to the question whether the conclu-
sion of the pooling agreement and the RAG trans-
action are to be considered a single concentration, 
Cementbouw first argued that under Article 3(1) 
of Regulation No 4064/89 the Commission has 
no power to treat a number of transactions as one 
concentration. The CFI replied that the definition 
of a concentration in Article 3(1)(b) of Regula-
tion 4064/89 ‘implies that it makes no difference 
whether the direct or indirect acquisition of control 
was acquired in one, two or more stages by means 
of one, two or more transactions, provided that the 
end result constitutes a single concentration’ (5). 
The CFI concluded that ‘a concentration within the 
meaning of Article 3(1) of Regulation No 4064/89 
may be deemed to arise even in the case of a 
number of formally distinct legal transactions, pro-
vided that those transactions are interdependent in 
such a way that none of them would be carried out 

(4) Paragraph 73 of the judgment in Case T-282/02 Cement-
bouw v Commission (‘the CFI judgment’). 

(5) Paragraph 104 of the CFI judgment.
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without the others and that the result consists in 
conferring on one or more undertakings direct or 
indirect economic control over the activities of one 
or more other undertakings’ (6).

As regards the circumstances of the case at issue, 
the CFI relied on (i) the fact that both sets of 
transactions were concluded on the same day, (ii) 
Cementbouw’s failure to give a plausible explana-
tion why the conclusion of the pooling agreement 
by Haniel, Cementbouw and RAG was postponed 
until the day that RAG sold its shares to Haniel 
and Cementbouw and (iii) the fact that Haniel had 
confirmed at the oral hearing that it had only been 
willing to conclude both transactions together to 
conclude that the Commission was right in stat-
ing that the two transactions were interdepend-
ent. The CFI dismissed the argument that the par-
ties had carried out their transactions following 
the guidance given by the NMa by stating that the 
NMa was not competent to give assurances as to 
the application of the EC Merger Regulation.

Interference with the NMa decision

Cementbouw argued that the Commission was 
not competent to examine the acquisition of con-
trol by CVK over its member companies as that 
transaction had already been authorised by the 
NMa. The CFI rejected this argument by point-
ing out that the NMa’s authorisation of the first 
transaction did not allow the parties to carry out 
the concentration concluded on 9 August 1999 
which, since it involved also the acquisition of 
control over CVK by Haniel and Cementbouw, 
had a Community dimension. Once more the CFI 
dismissed the existence of any legitimate expec-
tations derived from the NMa’s decision since 
that authority was only competent to examine a 
transaction falling into its competence under the 
rules of Dutch law, in spite of the similarity of the 
relevant provisions of Dutch competition law and 
Regulation 4064/89.

(ii) Substantive analysis
On the substance, Cementbouw pleaded (i) that 
CVK did not have a dominant position, and (ii) 
that in any event there was no causal link between 
the concentration and the creation of a dominant 
position.

Existence of a dominant position

The Commission had held in its decision that 
CVK’s dominant position in the Dutch market 
for wall-building materials for load-bearing walls 
related to a number of factors including the high 
market share of CVK (over 50%) and the small 

(6) Paragraph 109 of the CFI judgment.

market shares of its competitors (all below 5%), the 
fact that it was the only company to produce sand-
lime products (the most important wall-building 
material in the Netherlands), the limited competi-
tive constraint exercised by other products, the 
existence of barriers to entry and the absence of 
countervailing buyer power.

Cementbouw argued that CVK did not have a 
dominant position. It claimed that a number of 
materials, in particular concrete cast in situ, com-
pete strongly with those produced by CVK, that 
barriers to entry are low, that building materials 
wholesalers (CVK’s customers) have buyer power, 
and that CVK is also constrained by the neigh-
bouring market for wall-building materials for 
non-load-bearing walls.

The CFI, referring to the Hoffmann-La Roche (7) 
and Endemol (8) cases, stated that the fact that 
CVK had a much higher market share than that of 
its largest competitor ‘constitutes strong evidence 
that CVK has a dominant position on the relevant 
market’ (9). Therefore, it was up to Cementbouw 
‘to show that the Commission had made a mani-
fest error of assessment of the other five factors 
analysed’ (10), and this on the basis of ‘specific and 
consistent evidence’ (11).

Based on that premise, the CFI analysed the argu-
ments brought forward by Cementbouw.

With regard to the argument based on the com-
petitive pressure by the sector of concrete cast in 
situ (the second most important wall-building 
material after sand-lime products, but for which 
the Commission had left open whether or not it 
was to be included in the relevant product mar-
ket), the CFI pointed out that the strength of the 
competitive constraint on CVK exerted by a sec-
tor as a whole is linked, in part, to the strength of 
the individual companies active in that sector. The 
CFI observed in this respect that the companies 
producing concrete all held small market posi-
tions relative to CVK.

Furthermore, the CFI followed the Commission 
in its analysis that the market in question is a dif-
ferentiated product market. According to the CFI, 
‘the absence of significant competitive pressure 
from the in situ concrete sector may also, in part, be 
inferred from the differentiated nature of the prod-
ucts on the relevant market … The differentiated 
nature of the products means that each product is 

(7) Case 85/76 Hoffmann-La Roche v Commission [1979] 
ECR 461.

(8) Case T-221/95 Endemol v Commission [1999] ECR II-
1299.

(9) Paragraph 202 of the CFI judgment.
(10) Paragraph 203 of the CFI judgment.
(11) Paragraph 281 of the CFI judgment.
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not a perfect substitute for the other and that, con-
sequently, an increase in the price of one of them 
does not necessarily have the effect that the under-
taking which has increased the price will lose mar-
ket share to its competitors which produce the other 
product, as would be the case for perfectly substi-
tutable products. The fact that in situ concrete is 
not perfectly substitutable for sand-lime bricks … 
makes it possible to relativise the competitive pres-
sure which that material and its producers exert on 
CVK’ (12).

In relation to entry barriers Cementbouw essen-
tially argued that entry was easy because invest-
ment costs were low. The CFI however accepted 
the Commission’s reasoning that the entry barrier 
is constituted by the lack of profitability of mar-
ket entry rather than by the mere level of entry 
costs (13), and that in the present case the exist-
ence of considerable excess capacities (mainly on 
the part of CVK) made market entry unprofitable 
and therefore unlikely.

With regard to Cementbouw’s argument that 
building materials wholesalers exercise consid-
erable buyer power on CVK, the CFI followed 
the Commission’s arguments that, first, whilst 
it is true that wholesalers altogether account for 
[60-80]% of CVK’s sales, not a single customer 
accounts for a substantial part of CVK’s turnover, 
and, second, ready-mixed concrete, unlike sand-
lime products, is not sold through wholesalers and 
therefore cannot be regarded a significant source 
of countervailing buyer power.

Cementbouw further submitted that CVK sells 
its sand-lime products also for non-load-bearing 
walls and that its weaker market position on this 
neighbouring market significantly constrains its 
pricing behaviour in the market for load-bearing 
walls. The CFI dismissed this argument by stating 
that since CVK sold up to 80% of its production 
into the market for load-bearing walls, it is likely 
that it gears its prices primarily to the conditions 
of competition on that market. The CFI did not, 
however, discuss the Commission’s further argu-
ment that CVK was able to price discriminate 
between the two markets.

Causality

The Commission had stated in the contested deci-
sion that CVK’s dominant position was a result 

(12) Paragraph 213 of the CFI judgment.
(13) According to paragraph 219 of the CFI judgment, entry 

barriers ‘may consist in elements of various natures, in 
particular economic, commercial or financial elements, 
which are likely to expose potential competitors … to risks 
and costs sufficiently high to deter them from entering the 
market’.

of the concentration, since prior to the operation 
CVK was not a fully-fledged company but only a 
joint sales organisation of its members.

Cementbouw argued that any dominant position 
was not caused by the merger, i.e. the sale of RAG’s 
shares to Haniel and Cementbouw did not change 
the strength of CVK on the relevant market, and 
CVK acted as a single economic entity on the rel-
evant market even before the pooling agreement 
(i.e. when it was still a pure joint sales organisa-
tion).

The CFI confirmed the Commission’s reasoning 
that the fact that CVK now controls the production 
activities of its member companies and decides in 
a centralised way on all strategic business devel-
opments such as production capacity, invest-
ment, R&D, purchasing, logistics and marketing 
strengthens its position on the market and its abil-
ity to pursue a single, profit-maximising policy, 
resulting in the emergence of a dominant posi-
tion. The CFI furthermore noted that the Com-
mission had gathered some concrete evidence that 
post-merger CVK was able to act more independ-
ently from its competitors and customers than 
previously (such as pricing against general mar-
ket trends, refusal by individual member compa-
nies of CVK to negotiate prices with customers), 
which Cementbouw had failed to rebut. However, 
the CFI pointed out that ‘although the Commis-
sion is entitled to take such evidence into account 
in a situation, such as in the present case, where the 
concentration has already been completed when 
the contested decision is adopted, such evidence is 
not by definition strictly necessary’ (14).

(iii) The commitments
The Commission had authorised the notified oper-
ation after the parties had committed to dissolve 
CVK completely by the end of 2004. The parties 
had only offered these commitments (‘the second 
set of commitments’) after the Commission had 
rejected a first set of commitments, consisting 
in an arrangement to end joint control of Han-
iel and Cementbouw over CVK by selling off the 
shares acquired earlier from RAG to a third party 
(thereby again enabling variable voting majorities 
within the company).

Cementbouw argued that the Commission was 
wrong to reject the first set of commitments and to 
insist on the dismantling of CVK itself. The Com-
mission responded that since the concentration 
consisted of both the pooling agreement whereby 
CVK acquired control of its member (producer) 
companies and the simultaneous acquisition of 

(14) Paragraph 282 of the CFI judgment.
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joint control of CVK by Haniel and Cementbouw, 
reversal of the latter step would not have been suf-
ficient to restore effective competition.

The CFI stated that the commitments offered by 
the parties must enable the Commission to con-
clude that the concentration at issue would not 
create or strengthen a dominant position within 
the meaning of Article 2(2) of Regulation 4064/89. 
‘Thus, in order to be accepted by the Commission 
…, the parties’ commitments must not only be pro-
portionate to the competition problem identified 
by the Commission but must eliminate it entirely; 
and that objective was clearly not achieved in the 
present case by the first draft commitments pro-
posed by the notifying parties’ (15), since they aimed 
only at ending joint control of CVK by Haniel and 
Cementbouw but not the dominant position of 
CVK created by the operation.

The CFI went on pointing out that although the 
final set of commitments (dissolution of CVK) 
‘goes further than restoring the situation preceding 
the concentration, since, upon expiry of that period, 
CVK will have ceased to exist even in its previ-
ous form of a sales counter, the fact none the less 
remains that the notifying parties are not required 
to confine themselves to proposing commitments 
aimed strictly at restoring the competitive situa-
tion existing before the concentration in order to 
allow the Commission to declare that transaction 
compatible with the common market. Under Arti-
cle 8(2) of Regulation No 4064/89, the Commission 
is authorised to accept all commitments by the 
parties which allow it to adopt a decision declar-
ing the concentration compatible with the common 
 market’ (16).

If such commitments are offered, the Commission 
must clear the transaction based on these com-
mitments. It does not have any discretion either 
to prohibit the concentration or to authorise it 
subject to conditions other than the commitments 
offered, even if those conditions were strictly lim-
ited to restoring the ex ante situation, because the 
EC Merger Regulation ‘makes no provision for the 
Commission to make its declaration that a con-
centration is compatible with the common market 
subject to conditions which it has imposed unilat-
erally, independently of the commitments given by 
the notifying parties’ (17).

Therefore, and in spite of the fact that ‘upon read-
ing the statement of objections and the applicant’s 
response, it must be acknowledged that the Com-
mission may have exercised a certain influence 
on the terms of the commitments proposed by the 

(15) Paragraph 307 of the CFI judgment.
(16) Paragraph 308 of the CFI judgment.
(17) Paragraph 311 of the CFI judgment.

parties’ (18), the CFI dismissed the applicant’s plea 
that the Commission, in authorising the merger 
subject to the second set of commitments, had 
violated the principle of proportionality.

2.   The judgment of the Court of Justice
Cementbouw lodged an appeal to the Court of 
Justice, in which it challenged the CFI judgment 
only with regard to the subject of the remedies.

First, Cementbouw argued that the first set of 
commitments had the result that the notified 
concentration ceased to exist, and that only a 
concentration without a Community dimension 
remained. The CFI had stated in this respect that 
the Commission’s jurisdiction over the entire 
transaction (including the conclusion of the CVK 
pooling agreement and the acquisition of joint 
control by Haniel and Cementbouw over CVK) 
had not ended when the parties offered their first 
set of commitments to give up joint control but 
leaving the pooling agreement in place. The Court 
adhered to this view, noting that ‘the competence 
of the Commission to make findings in relation to 
a concentration must be established, as regards the 
whole of the proceedings, at a fixed time. Having 
regard to the importance of the obligation of noti-
fication in the system of control put in place by the 
Community legislature, that time must necessarily 
be closely related to the notification of the concen-
tration’ (19).

It is interesting to note in this context that the 
ECJ avoided taking a position on the precise point 
in time at which the Commission’s jurisdiction 
must be established. The Advocate General had 
proposed that in this respect the time at which 
the obligation to notify the operation under the 
Merger Regulation arises (conclusion of the bind-
ing agreement or the public takeover bid, the so-
called ‘triggering event’) should be considered 
decisive (20).

Accordingly, as the parties had not completely 
abandoned the concentration, the Court held that 
the Commission was not required to re-examine 
its competence during the procedure.

Second, Cementbouw challenged the CFI judg-
ment by arguing that the CFI, in holding that the 
Commission was entitled to refuse the first set of 
commitments, had infringed the principle of pro-
portionality. The Court noted in this regard that 
decisions taken by the Commission in proceed-
ings for the control of concentrations ‘must satisfy 

(18) Paragraph 314 of the CFI judgment.
(19) Paragraph 43 of the judgment in Case C-202/06P 

Cementbouw v Commission (‘the ECJ judgment’).
(20) Paragraph 46 of Advocate General Kokott’s opinion in 

Case C-202/06P Cementbouw v Commission. 
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the requirements of the principle of proportionality, 
which is one of the general principles of Commu-
nity law’ (21). However, the Court added that when 
reviewing the proportionality of conditions or 
obligations which the Commission may, by virtue 
of Article 8(2) of Regulation No 4064/89, impose 
on the parties to a concentration ‘it is necessary 
… to be satisfied that those conditions and those 
obligations are proportionate to and would entirely 
eliminate the competition problem that has been 
identified’ (22).

In this respect, too, it is interesting to compare 
the ECJ’s judgment with the opinion of Advocate 
General Kokott. Like the Court, Mrs Kokott had 
taken the Commission’s margin of discretion into 
account in reaching her conclusion that in the 
present case the remedies were proportionate, but 
also noted that as a general rule voluntary com-
mitments by the parties may be assumed to be 
proportionate (23).

As a result, the Court held that the CFI did not 
commit an error of law in holding that the Com-
mission was not required to accept the first draft 
commitments since it considered that they were 
insufficient to resolve the competition problem it 
had identified.

3.  Conclusion and outlook
The judgments by the Court of First Instance and 
the Court of Justice have confirmed the Commis-
sion’s approach in the present case in all its central 
aspects. Furthermore, they give some important 
guidance on a number of points.

The most important operational conclusions to be 
drawn from the judgments in the present case on 
jurisdiction may be summarised as follows:

l	Control of a company is obtained by the power 
to block strategic decisions, including the 
appointment of the company’s management or 
board. The exercise of control by the person(s) 
or undertaking(s) who have the power to 
appoint the management or board members is 
not ruled out by the mere fact that under the 
applicable company law those management 
or board members are under an obligation to 
carry out their duties in the sole interest of the 
company, or that by law, by-laws or contract 
they may not be employees or other representa-
tives of the company’s shareholders.

l	The Commission must assess, on a case-by-case 
basis, whether several transactions constitute a 

(21) Paragraph 52 of the ECJ judgment. 
(22) Paragraph 55 of the ECJ judgment.
(23) Paragraph 69 of Advocate General Kokott’s opinion in 

Case C-202/06P Cementbouw v Commission. 

single concentration because they are economi-
cally interdependent in such a way that one of 
the transactions would not have been carried 
out without the other(s).

With regard to the substantive assessment:

l	A market structure where one company has a 
market share beyond 50% and all remaining 
competitors have very small market shares may 
in itself be evidence of the existence of a domi-
nant position. In such a case, the presumption 
of dominance can only be rebutted by specific 
and consistent evidence to the contrary.

l	The definition of the relevant market is a tool 
for the purpose of assessing the competitive 
constraint that different products or services 
exercise vis-à-vis each other. Therefore, a rel-
evant product market may comprise several 
products or services that are more or less close 
substitutes to each other (differentiated product 
market). Within such a market, the competitive 
constraint exercised on a particular product 
may differ between various competing prod-
ucts.

Last but not least, the following conclusions in 
respect of the Commission’s remedies policy may 
be drawn:

l	The submission of commitments during the 
procedure cannot have the effect of removing 
the Commission’s jurisdiction in the particu-
lar case (unless the commitments result in the 
complete abandonment of the concentration).

l	In order for the parties to obtain a conditional 
clearance decision, they must offer commit-
ments that entirely solve the competition 
problem identified by the Commission. If for 
that purpose the parties choose to offer com-
mitments that go beyond restoring the ex ante 
situation, the Commission can, based on its 
margin of discretion regarding the substantive 
analysis of mergers, accept such commitments 
without necessarily violating the principle of 
proportionality.

Finally, it may be worth noting that in spite 
of Cementbouw’s appeals before both the CFI 
and ECJ, the parties implemented the commit-
ments they had offered. Following the Commis-
sion’s decision in 2002, CVK was dissolved into 
two competing groups, owned by Haniel and 
Cementbouw, respectively. The first now operates 
as Xella Nederland and sells sand-lime products 
under the name SILKA. Cementbouw’s sand-lime 
operations were subsequently taken over by the 
Irish company CRH. It operates under the name 
 Calduran Kalkzandsteen.




