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Decision against the Groupement des Cartes Bancaires (CB)

Eduardo MARTÍNEZ RIVERO and Guillaume SCHWALL (1)

1.  Overview 

In its decision of 17 October 2007 (2), the Com-
mission concluded that the Groupement des 
Cartes Bancaires (CB) had infringed Article 81 of 
the Treaty.

The Groupement des Cartes Bancaires (CB) (‘the 
Groupement’) manages the ‘CB’ card payment 
system in France, which accounts for over 70% 
of card payments in France. The Groupement 
has around 150 members and is controlled by 
the biggest French banks, all represented on the 
Groupement’s board of directors: Crédit Agricole, 
Crédit Lyonnais, Crédit Mutuel, Crédit Industriel 
et Commerciel, Société Générale, Crédit du Nord, 
BNP-Paribas, Natexis — Banques Populaires, 
the Caisses d’Epargne, the Post Office bank and 
Crédit Commerciel de France.

The Commission found that the Groupement’s top 
management and the directors-general of the larg-
est French banking groups had agreed a series of 
fees to be paid by some member banks when issu-
ing cards under certain conditions. The Groupe-
ment’s board then approved these price measures. 
A key measure was the ‘MERFA’ (‘Mécanisme 
Régulateur de la Fonction Acquéreur’), a formula 
that determines the fee to be paid for each card 
issued (up to €11) where a bank is not, according to 
the formula, sufficiently active in concluding con-
tracts with merchants (‘acquiring merchants’) or 
installing automated teller machines (ATMs). The 
other measures were: a membership fee of €12 per 
card, an additional membership fee, and a ‘wake-
up’ fee (‘mécanisme de réveil des dormants’) of 
€12 per card issued over and above the maximum 
number of cards stipulated by the Groupement.

Despite formally applying equally to all Groupe-
ment members, the fee measures were carefully 
designed to hinder the issuing of cards at a price 
lower than that of the large banks. The fees tar-
geted ‘new entrants’ (in fact existing Groupement 
members that wished to increase card issuing, 
such as on-line banks and the banking arms of 

(1) Directorate-General for Competition, unit D-1. 
Mr Schwall is a former member of DG Competition 
staff. The content of this article does not necessar-
ily reflect the official position of the European Com-
mission. Responsibility for the information and views 
expressed lies entirely with the authors.

(2) Case COMP/D1/38606 http://ec.europa.eu/competition/
antitrust/cases/index/by_nr_77.html#i38_606.

large retailers). By increasing the cost of the cards 
issued by new entrants, the measures had in prac-
tice the effect of keeping the price of payment 
cards artificially high to the benefit of the major 
French banks. Consumers were therefore deprived 
of cheaper cards and a wider range of products.

The measures were notified to the Commission on 
10 December 2002 and inspections were carried 
out in May 2003 at the premises of the Groupe-
ment and of ten large banks and their subsidiaries. 
The inspection documents show that, before for-
mal adoption, the top management of the Groupe-
ment and the large banks had adjusted the fees to 
ensure that they would only affect new entrants, 
but not the incumbents.

The adoption of the measures was made possi-
ble by the distinction made in the Groupement’s 
articles of association between the major banks 
that are members of its board of directors and 
the other members. As the board of directors has 
the power to adopt price measures, only the large 
banks sitting on the board took part in taking this 
decision, without consulting the other Groupe-
ment members.

During the procedure, the Groupement claimed 
that the measures were necessary to combat 
‘free-riding’ on the investment made by the main 
incumbent banks and to encourage new competi-
tors of the major banks to acquire merchants and 
install ATMs. However, the Commission’s investi-
gation revealed that the measures were introduced 
to restrict competition in the French payment card 
market and that this has in fact been their effect.

Although the measures entered into force on 
1 January 2003, the Groupement’s Board of Direc-
tors decided on 8 June 2004 ‘not to implement’ 
them pending a Commission decision on their 
compatibility with Community law. However, the 
measures were merely suspended and continued 
to have a stifling effect on the market until their 
abrogation following the Commission decision.

The Commission issued two statements of objec-
tions in the present case. The first, of 8 July 2004, 
was addressed to the Groupement and to the large 
banks on the Groupement’s board. The second 
statement of objections, which replaced the first, 
was addressed solely to the Groupement. In the 
second statement of objecions, and in the decision, 
the Commission considered the fee measures con-
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cerned to be a decision by an association of under-
takings taken solely by the Groupement. It decided 
not to impose a fine on the Groupement since the 
measures were notified in December 2002.

The decision orders the Groupement to annul the 
measures concerned with immediate effect and 
to avoid taking any measures in the future with a 
similar object or effect.

2.  The relevant market
The Commission took the view that the relevant 
market was the market for issuing (3) payment 
cards in France (4). It was not necessary to exam-
ine whether the cards issued by the Groupement — 
known as ‘CB’ cards — constituted a separate mar-
ket, as CB cards have an extremely wide accept-
ance in France and are used to pay more than 78% 
of the total value of card payment transactions in 
that country (many CB cards are co-branded with 
either Visa or MasterCard, which allows the card 
to be used abroad). Consequently, the restriction 
of competition caused by the measures in ques-
tion affects a substantial part of the relevant mar-
ket, whether or not the market is limited to CB 
payment cards alone.

3.  The fee measures
The MERFA formula is fairly complex. A member 
of the Groupement must pay the MERFA fee if its 
share of the Groupement’s total acquiring activity 
(the member’s own ATMs and acquired merchants 
as a proportion of the total number of ATMs and 
merchants accepting CB cards in France) is less 
than half of its share of the Groupement’s total 
issuing activity (the number of cards issued by the 
member as a proportion of the total number of CB 
cards).

For ‘pure’ issuers (i.e. Groupement members that 
issue CB cards without undertaking any acquir-
ing activity, a situation not uncommon among 
‘new entrants’) the MERFA amounts to €11 per 
card per year.

The other measures are as follows:

— The new membership fee per card is €12 for 
each new card issued during the first three 
years of membership.

— There is an additional membership fee of €12 
per card if during its fourth, fifth and sixth 

(3) Card issuing and merchant acquiring are interdepen-
dent activities, each being indispensable to the other 
and to the functioning of a payment card system; howe-
ver, this in no way prevents issuing and acquiring from 
constituting separate markets.

(4) The Groupement agreed that the relevant geographical 
market was France.

years of membership a bank issues more than 
three times the number of cards it had issued 
at the end of the third year. The fee to be paid 
is based on one third of the difference between 
the two figures.

— There is also a ‘dormant-members wake-up fee’ 
of €12 per card over and above the number of 
cards exempt from the fee (5).

All in all, the Commission estimated that the fee 
measures could increase the yearly cardholder 
fee applied by new entrants (€28.50 on average) 
by 81% during the first year, by an average of 53% 
during the first three years and by an average of 
48% during years 4 to 6.

4.   The anticompetitive object of the 
measures

According to the Groupement, the purpose of 
the measures was twofold: (i) to encourage those 
members of the Groupement that are issuers rather 
than acquirers to develop their acquiring activi-
ties, and (ii) to give financial recognition to the 
efforts of the ‘founding members’ (the large banks 
that are members of the board of directors).

However, the Commission’s investigation found 
that the MERFA does not actually encourage 
acquiring, as the acquiring market in France is 
almost entirely in the hands of the ‘founding 
members’, and there are very substantial barriers 
to entry:

— the fixed investment costs are very high;

— to develop acquiring in the manner required to 
avoid paying the MERFA, a bank would need 
to maintain a relationship with a large number 
of small retailers, as the MERFA was precisely 
designed so that the banks targeted by it could 
not avoid paying it by acquiring large-vol-
ume retailers such as hypermarkets; however, 
acquiring many small retailers is not feasible 
for on-line banks and the banking arms of 
large retailers, because they have no organised 
network of branches;

— the return on investment required to enter the 
acquiring market is uncertain, because the 
most profitable retailers and the most profitable 
locations for ATMs are already taken (mainly 
by the large banks).

The MERFA’s alleged function of encouraging 
acquiring is also at odds with other interbank 

(5) The number of cards exempt from the wake-up fee is 
calculated by a fairly complex mathematical formula. 
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charges applicable within the Groupement: some 
of the interchange fees (‘commissions interban-
caires’) paid on each transaction run counter to 
the MERFA by penalising acquiring and reward-
ing card issuing, and some of the other measures 
notified by the Groupement together with the 
MERFA — the additional membership fee and the 
dormant-members wake-up mechanism — penal-
ise banks that issued ‘too few’ cards in the past.

According to the MERFA formula, banks must pay 
if their share of total acquiring in the Groupement 
is too small; but because the targeted banks can-
not in practice develop the acquiring that ‘counts’ 
for MERFA purposes, they are forced to either:

— issue fewer CB cards (which decreases the com-
petitive pressure on the large banks); or

— pay the MERFA, in which case the additional 
cost incurred prevents new entrants from 
charging the lower prices they had envisaged.

Many of the documents obtained during the on-
site inspections show that the aim of the measures 
was to prevent competition from new entrants 
issuing cards at prices lower than those of the 
large French banks.

5.   The anticompetitive effect of the 
measures

The measures had an impact both during the 
period before they were suspended (from 1 Janu-
ary 2003 to 8 June 2004) and after suspension, 
as they continued to have a stifling effect on the 
market (6). They would also have had effects if the 
suspension had been lifted.

The effects consisted mainly in reducing the 
number of cards issued and increasing costs, which 
prevented new entrants from charging prices as 
low as they had wished, and as they would have 
been able to charge in the absence of the measures. 
In consequence, the large banks on the Groupe-
ment’s board of directors were exposed to less 
competitive pressure and card prices in France 
were maintained at higher levels than would have 
been the case with undistorted competition.

The Commission surveyed the prices charged and 
the number of cards issued by the new entrants 

(6) This is because decisions taken before the measures 
were suspended (such as decisions to revise issuing plans 
downwards in order to escape the MERFA or reduce its 
impact) continued to produce effects after the suspen-
sion, and because the targeted banks, left in doubt and 
exposed to the danger that the Groupement might lift 
the suspension of the measures, opted as a precaution to 
continue issuing fewer cards. 

and by the large French banks. The results confirm 
that the new entrants were not able to issue cards 
at the lower prices they had planned to charge (and 
which the large banks wished to render impos-
sible), and that the new entrants did not issue as 
many cards as they had planned before the meas-
ures were adopted. The results likewise confirm 
that the large banks did not have to lower their 
prices in response to any competitive pressure on 
the part of the new entrants. Furthermore, the 
French market remained insulated because cross-
border entrants were dissuaded from trying to 
penetrate it.

The additional costs were difficult to avoid, as 
(i) decisions to issue or acquire had to be taken 
before the bank could determine the threshold (in 
terms of ATMs installed or merchants acquired) 
that would enable it to escape the MERFA, (ii) the 
installation of ATMs is expensive and the most 
profitable locations are no longer available, and 
(iii) acquiring merchants is beyond the reach of 
new entrants.

6.   The measures are not justified under 
Article 81(3) of the Treaty

6.1  Article 81(3), first condition: efficiency 
gains

The Groupement claimed that the measures pro-
duce two types of efficiency gains: first, the meas-
ures help to prevent new entrants from ‘free-rid-
ing’ on the investment made by the other mem-
bers; second, they respond to the need to stimulate 
acquiring, which is more beneficial to the system 
overall (generating more ‘positive externalities’) 
than card issuing.

As regards the first argument, the Groupement 
does not show, however, what the alleged ‘free- 
riding’ consists of. In particular, it does not indi-
cate whether the measures were intended to avoid 
‘free riding’ on past investment or the danger of 
‘free riding’ in the future. It also fails to quantify 
the scale of the problem (it provides figures with-
out being able to clarify the underlying data or the 
method of calculation, and accepts that the figures 
include investment that has benefited the banks 
directly rather than the system as such). More-
over, the Groupement’s line of argument lacks any 
dynamic perspective, ignoring for example that 
the new entrants also contribute to investment.

The second argument is not valid either. There is 
no justification for the assumption that acquiring 
merchants or installing ATMs is more valuable to 
the CB system than card issuing. The economic 



�0 Number 1 — 2008

Antitrust

studies carried out for the Groupement (conclud-
ing that acquiring generates more positive exter-
nalities than issuing, and that issuing is saturated 
while acquiring is not) are questionable (7), and the 
documents obtained in the course of the inspec-
tions show that card issuing is not saturated, while 
acquiring is already well-developed.

The Groupement has not shown that there is an 
economic need to encourage acquiring and dis-
courage card issuing, nor has it shown that the 
MERFA is a mechanism that would meet such a 
need (8).

Therefore, not only has the Groupement failed 
to demonstrate the existence of any alleged free-
riding, but the measures in any event reduce effi-
ciency: the supply of cards is reduced because the 
MERFA is an incentive to issue less, not to acquire 
more.

6.2  Article 81(3), second condition: 
consumer benefit

The Commission decision shows that the second 
condition of Article 81(3) is not met either: con-
sumers not only did not receive a fair share of any 
resulting benefits but, in addition, they directly 
 suffered the anti-competitive effects of the meas-
ures in the form of a reduced number of payment 
cards at more affordable prices.

(7) (i) The model used by the Groupement is questionable, 
biased and unreliable, and is not suited to the analysis 
of a two-sided market; (ii) using different specifications 
(e.g. using lagged variables in the original regression) 
the Commission comes to contrary conclusions; and 
(iii) other payment card systems argue that issuing is as 
valuable to the system, if not more so, than acquiring.

(8) (i) The Groupement does not show why each member 
should be expected to conform to the same reference 
threshold, as required by the formula used to calculate 
the MERFA; (ii) the reference threshold suits the big 
banks, but is not necessarily the best for the system; (iii) 
in practice, the MERFA does not encourage issuers to 
acquire more merchants, for the reasons outlined above; 
and (iv) the regulatory function claimed runs counter to 
the functions of the other measures and of certain com-
ponents of the interchange fees applied in France.

6.3  Article 81(3), third condition: 
indispensable to the attainment of the 
alleged efficiency gains

The third condition of Article 81(3) is also not 
satisfied. In defence of the measures, the Groupe-
ment contends that in France issuing is saturated 
and that merchant acquiring isn’t. However, doc-
uments obtained during the on-site inspections 
prove the contrary, i.e. issuing is not saturated and 
acquiring is already highly developed. The same 
conclusion can be drawn from information in the 
public domain (9).

The Groupement also alleged that the measures 
are indispensable in order to avoid a ‘risk of col-
lapse’ of the system, but did not produce any evi-
dence for its claim. Other card payment systems 
are doing well without recourse to measures such 
as these.

7.  Conclusion
This case highlights that card networks are not 
allowed to prevent internal competition by unduly 
adopting fees that maintain card prices at artifi-
cially high levels for consumers. In the present 
case, the large French banks used their privileged 
position within the Groupement to agree fee meas-
ures that would de facto apply to those members 
that wished to compete with them on price.

(9) Such as: (i) the figures in the European Central Bank’s 
ECB Blue Book 2005 (showing that the number of point-
of-sale terminals per inhabitant is much higher in France 
than in the rest of the Eurozone, and that the average 
value per transaction is much lower) or (ii) the Groupe-
ment’s magazine CB Mag (showing that the number of 
payment terminals per card is 161.3% higher in France 
than the average for 11 European countries).


