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Merger control

The Court of First Instance confirms clearance of the Apollo / Akzo 
Nobel IAR merger

Enrique SEPULVEDA GARCIA (1)

On 29 May 2006 the European Commission 
approved the acquisition by Hexion Specialty 
Chemicals (“Hexion”, USA), owned by the invest-
ment fund Apollo, of Akzo Nobel’s Inks and Adhe-
sive Resins business (“IAR”, the Netherlands). The 
transaction concerned in particular the market 
for resins used in the printing ink and adhesives 
industries. 

The market investigation showed that the main 
impact of the transaction was in the market for 
rosin resins used for ink production. However, 
the Commission considered that the transaction 
would not be likely to raise serious doubts as to its 
compatibility with the single market and the EEA 
Agreement and cleared the transaction.

On 9 October 2006 three customers, Sun Chemi-
cal Group BV, Siegwerk Druckfarben AG and 
Flint Group Germany GmbH lodged an appeal 
before the Court of First Instance (“CFI”) against 
the Commission’s decision alleging that the Com-
mission had failed to follow the Horizontal Merger 
Guidelines and that the decision was flawed by 
errors of law, fact and appraisal.

On 9 July 2007 the CFI dismissed the action of the 
complainants rejecting all their arguments and 
confirming in full the Commission’s decision.

I.  Introduction

a. The concentration
Hexion, solely controlled by the Apollo Group, 
produces and sells a range of thermosetting and 
specialty resins, including rosin resins (2), hydro-
carbon resins, rosin-hydrocarbon hybrid resins 
(“hybrid resins”), alkyd resins, acrylic dispersions, 
acrylic resins and a number of other resins such 
as amino resins, epoxy resins, phenolic resins and 
polyester resins.

IAR primarily manufactures products based on 
rosin, including rosin resins, hybrid resins and 
other rosin products, with a focus on the printing 
inks and adhesives industries.

(1) Directorate-General for Competition, unit B-3. The 
content of this article does not necessarily reflect 
the official position of the European Commission. 
 Responsibility for the information and views expressed 
lies entirely with the author.

(2) Rosin resins are produced from rosin, a naturally occur-
ring resin derived from pine trees.

Hexion acquired, either directly or through 
wholly-owned subsidiaries, the various shares and 
assets that comprised the entirety of the IAR busi-
ness.

b.  Effects of the transaction and the 
arguments for clearance

The markets affected by the transaction

The transaction gave rise to various overlaps in 
different types of resins: rosin resins, hydrocarbon 
resins, hybrid resins, alkyd resins and acrylic dis-
persions. All the overlaps were however limited to 
one single application: production of inks. Within 
this application, the main impact of the transac-
tion was in the market for rosin resins, in which 
the new entity would achieve relatively high mar-
ket shares in the EEA.

Findings of the Commission

After the transaction, the new entity would 
acquire a significant market share in rosin resins 
for ink application becoming the market leader in 
the EEA.

However, the market investigation showed that 
the structure and dynamics of the market were 
such that neither coordinated nor unilateral anti-
competitive effects were likely to arise following 
the transaction.

The rosin resins market is characterised by a high 
degree of heterogeneity with many different grades 
of resins, some of them customized to meet the 
customers’ requirements. In addition, the market 
is characterised by the presence of various alter-
native competitors (three with significant market 
shares and a number of smaller ones) and the lack 
of symmetry in market shares. These prima facie 
characteristics of the market (lack of homogene-
ity and transparency, large number of players and 
asymmetry of the market structure) led the Com-
mission to conclude that any coordinated behav-
iour as a result of the transaction would be highly 
unlikely.

Therefore, the Commission focussed its assess-
ment on the possible unilateral effects that the 
transaction may bring about, verifying to what 
extent customers would be able to find alternative 
sources of supply should the new entity engage in 
price increases following the transaction.
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Firstly, the market investigation showed that the 
parties’ competitors were able to produce the same 
range of rosin resins produced by the parties, and 
that they were considered as real supply alterna-
tives by the customers. Secondly, the investigation 
also showed that these competitors had enough 
spare production capacity to cover a substantial 
increase of demand should customers want to run 
away from the parties in case of price increases.

Finally, the Commission also found that some 
strong customers, accounting for a large part of 
the rosin resins’ demand for ink applications, were 
vertically integrated upstream, either via acquisi-
tions of rosin resin producers or through building 
up in-house production. This vertical integration 
constituted a real threat to their suppliers and 
conferred them a significant buyer power.

On the basis of these findings, the Commission 
cleared the transaction.

II.   The appeal: Arguments put forward 
by the complainants

On 9 October 2006 three customers, Sun Chemi-
cal Group BV, Siegwerk Druckfarben AG and 
Flint Group Germany GmbH lodged an appeal 
before the CFI against the Commission’s decision. 
In their appeal, the complainants alleged, among 
other issues, the following aspects of the decision:

— that the Commission had failed to follow the 
Horizontal Merger Guidelines as regards the 
assessment of (i) the coordinated effects, (ii) the 
non coordinated effects and (iii) the levels of 
concentration that would take place as a result 
of the proposed transaction, and

— that the Commission’s decision was flawed by 
errors of law, fact and appraisal as regards the 
assessment of (i) the capacity in the market, 
which is limited by the lack of raw materials 
(rosin), (ii) the nature and extent of the vertical 
integration of the merged entity’s customers 
and their countervailing buyer power.

III.  Findings of the court
On 9 July 2007 the CFI dismissed the action of the 
complainants and rejected each and every com-
plaint raised by them. The judgement confirmed 
that the Commission’s decision followed the Hor-
izontal Merger Guidelines correctly and that the 
final conclusions where appropriately substanti-
ated.

With respect to the way in which the Commis-
sion followed the Horizontal Merger Guidelines, 
the CFI stated that the Commission enjoys a dis-
cretion enabling it to take or not to take account 
of certain factors and therefore the Guidelines do 

not require an examination in every case of all the 
factors mentioned. In addition, the CFI indicated 
that from the obligation to state reasons it cannot 
be inferred that the Commission must provide 
reasons for all the matters of law and of fact which 
may be connected with the merger and/or raised 
during the administrative procedure which seem 
to it manifestly irrelevant or insignificant or of 
secondary importance.

The CFT therefore concluded that the assessment 
carried out by the Commission on the coordi-
nated effects of the transaction was correct, stating 
that “the Commission cannot be accused of failing 
to follow the Guidelines in considering, first, that 
coordinated anti-competitive behaviour had little 
chance of being adopted post-merger, and secondly, 
that an assessment of deterrent mechanisms and of 
reactions of third parties was not necessary”.

As regards the assessment of market shares lev-
els and market concentration, the CFI also stated 
that, when using the Herfindahl-Hirschman 
Index (HHI), exceeding the thresholds does not 
give rise to a presumption of existence of competi-
tion concerns and that, although it is a useful first 
indication of market structure, the Commission is 
not required to assess the HHI in every decision.

Regarding the Commission’s assessment of the 
spare capacity, the CFI also indicated that the 
findings of the Commission confirmed that the 
market is characterised by excess capacity and 
that, in order to discourage any anticompetitive 
conduct, it is not necessary for the merged entity’s 
customers to be able to transfer all theirs orders to 
other suppliers, but only a substantial part of the 
orders.

One of the main arguments raised by the appli-
cants was that the market for raw materials (i.e. 
rosin) was short. Consequently, as the Commis-
sion did not take this factor into account, the spare 
capacity calculations made by the Commission 
were wrong since not all the spare capacity may be 
used due to the raw materials’ limitation. The CFI 
however confirmed the Commission’ conclusions, 
stating that:

— the lack of raw materials was raised only by one 
respondent to the market investigation (in par-
ticular by one of the applicants), whilst none of 
the rosin resin producers, who are best placed 
to detect this type of supply problems, raised 
this concern.

— the applicants failed to explain how anticom-
petitive effects could result from shortages 
of raw materials affecting all suppliers in the 
same way.
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— competition could only be affected if the 
merged entity had preferential access to raw 
materials. The Commission investigation did 
not give any indication in this regard and the 
applicants failed to show it.

As regards the assessment of the buyer power 
enjoyed by some customers (including the 
 applicants), the applicants argued that the Com-
mission did not take into account that their in-
house production only covered one type of rosin 
resin that could be used exclusively for the pro-
duction of a limited range of inks. The CFT how-
ever supported the Commission’s conclusion 
that the customers would still have the ability 
to exert pressure on their suppliers, either (i) by 
threatening them to stop purchasing this specific 
type of resin or (ii) by freeing-up the capacity of 
other suppliers that then can be used to produce 

the rosin resins for which the customers wants to 
switch supplier.

The CFI equally dismissed all other arguments 
alleging that the Commission’s decision was 
flawed by errors of law, fact and appraisal.

IV.  Conclusion
This case, dealt with by the CFI by way of expe-
dited procedure in only nine months, confirms 
that the Commission, although bound by its own 
Guidelines, is neither required to assess in every 
case all the aspects described in the Guidelines nor 
to provide reasons for all the matters of law and 
of fact which may be connected with the merger 
or raised during the administrative procedure if 
such elements are manifestly irrelevant, insignifi-
cant or of secondary importance.




