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The Court of First Instance confirms Duales System Deutschland’s 
abuse of dominance in the packaging recycling system

Michael GREMMINGER (1) and Gerald MIERSCH (2)

1.  Introduction 
On 24 May 2007 the CFI fully upheld two Com-
mission decisions adopted in 2001 concerning the 
agreements set up by the German system for the 
collection and recycling of packaging waste called 
Duales System Deutschland (DSD).

2.   The collection and recycling system 
operated by DSD

DSD was until August 2003 the only undertaking 
that operated a comprehensive packaging collec-
tion and recycling system in Germany. The sys-
tem serves to meet the requirements laid down 
in the German Packaging Ordinance as well as 
in EC directive 94/62 on Packaging and Packag-
ing wastes. Manufacturers and retailers, who have 
the legal obligation to take back sales packaging, 
conclude a so-called “trademark agreement” with 
DSD. According to that contract, DSD provides a 
collection and recycling service in a way that its 
clients are exempted from their legal obligations. 
The contract also regulates the use of the Green 
Dot trademark on the packaging and determines 
the fee to be paid by DSD’s clients.

DSD does not itself perform the task of collec-
tion but uses local collecting companies. DSD has 
concluded so-called “service agreements” with 
those undertakings. Once the packaging waste 
has been collected and sorted out, it is conveyed 
to a recycling plant either directly by the collector 
or handed over to so-called guarantee companies. 
These guarantee companies have given DSD the 
assurance that they will recycle the used packag-
ing.

3.  The Commission Decisions
3.1. The Article 82 decision
In April 2001 the Commission adopted a nega-
tive decision under Article 82, according to which 
DSD abused its dominant position on the basis of 
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the payment provision in its “trademark agree-
ment” (3). The payment provision obliges its clients 
to pay for all the sales packaging brought on the 
German market that bears the Green Dot trade-
mark, irrespective of whether DSD actually pro-
vides its exemption service or not. Whenever the 
client intends to use the services of competitors 
for parts of its packaging, the provision leads to a 
double payment situation for the clients or forces 
them to introduce costly double-packaging lines, 
given that DSD requires the packaging exempted 
by its system to be marked with the Green Dot. 
The contractual arrangement does not safeguard 
the basic principle of “no service, no fee” and pre-
vents clients from contracting with competitors 
of DSD. In its decision the Commission ordered 
DSD to put an end to the infringement, i.e. DSD 
may no longer charge a fee for that part of packag-
ing bearing the Green Dot for which the recycling 
obligation has been fulfilled by a competing serv-
ice provider.

DSD appealed against the Article 82 decision and 
also applied for interim measures to suspend the 
effects of the decision. In November 2001, the 
President of the CFI rejected DSD’s application for 
interim measures (4). The President left the deci-
sion on the merits open, but found that DSD could 
not prove urgency and that the balance of interests 
was not in favour of a suspension. Accordingly, 
DSD implements the Commission decision by 
offering to its clients the conclusion of a supple-
mentary agreement to the trademark agreement.

3.2. The Article 81 decision
In September 2001 the Commission adopted a 
second decision which found no restriction of 
competition for the remaining parts of the sys-
tem (statutes of DSD and guarantee agreements), 
except the service agreement. The latter restricted 
competition according to Article 81(1) EC due to 
an exclusivity in favour of one collector per collec-
tion area combined with the long duration of the 
agreement, but was exempted under Article 81(3) 

(3) Case COMP/34493 — DSD, OJ L 166, 2001, p. 1. An 
overview is provided by Gremminger, M./Miersch, G: 
«Commission acts against Duales System Deutschland 
AG for the abuse of a dominant position», in: Compe-
tition Policy Newsletter (2001), Number 2 (June), page 
27-29.

(4) Order of 15 November 2001 in case T-151/01 R, DSD vs. 
Commission, [2001] ECR II-3295.



�8 Number 3 — 2007

Antitrust

EC until the end of the year 2003 (5). The Com-
mission attached two obligations to the exemption 
decision according to which DSD cannot prevent 
its collectors from contracting with competitors 
of DSD. As the duplication of the collection infra-
structure for households is in many cases eco-
nomically not viable, unrestricted access to the 
collection infrastructure of the collectors, assured 
by the imposed obligations, was a precondition for 
the emergence of competition on the market for 
collection systems.

DSD appealed against the attachment of the two 
obligations, but did not apply for interim meas-
ures.

3.3. Impact of the decisions
As a consequence of the Commission decisions, 
competing collection and recycling systems could 
enter the previously foreclosed market and suc-
cessfully challenge the de facto monopoly of DSD. 
The prices for collection and recycling services 
went appreciably down.

4.  The Judgements of the CFI
4.1. The Article 82 decision
The CFI entirely dismisses DSD’s appeal (6). The 
CFI backs the reasoning of the decision on the 
abuse and rejects DSD’s arguments. The abusive 
nature of the payment provision is confirmed by 
the CFI. The Commission rightly concluded that 
there is a mismatch between the service provided 
by DSD and the fee due by its clients. The CFI rec-
ognises that selective marking as required by DSD 
to avoid the double-payment situation leads to 
significant additional costs for manufacturers and 
distributors and therefore has the effect of dis-
suading manufacturers and distributors of sales 
packaging from using competing systems.

As to DSD’s justifications of the abuse, the CFI 
states that in view of the practical functioning 
of the collection and recovery system operated 
by DSD, the Green Dot does not have the role or 
importance which DSD claims. The CFI agrees 
with the Commission that the fulfilment of the 
take-back and recovery obligation according to 
German law is determined on the basis of the 
material collected, irrespective of whether the 
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Green Dort is affixed to the packaging or not. The 
decision does therefore not call into question the 
proper functioning of the DSD system.

The CFI confirms that the decision does not 
adversely affect the essential function of the Green 
Dot as trademark. The consumer is not confused 
because the function of the Green Dot is to iden-
tify the possibility of having the packaging at issue 
collected by DSD and not to exclude collection or 
recovery by another system. In addition, the CFI 
points out that the trademark agreement only con-
cerns the users of the logo, i.e. manufacturers and 
distributors of packaging which are contractual 
partners of DSD, but not the final consumers.

The CFI finds that the remedy ordered by the 
Commission is proportionate and does not consti-
tute an illegal imposition of a compulsory licence. 
The remedy merely requires DSD not to charge a 
fee on the total amount of packaging bearing the 
Green Dot where it is shown that all or only some 
of that packaging has been taken back and recov-
ered through another system. The CFI recalls that 
this requirement does not concern third parties 
but manufacturers and distributors of packag-
ing which are either contractual partners of DSD 
or holders of a licence to use the Green Dot in 
another Member State. The CFI does not exclude 
that the Green Dot trademark has a value as such 
and states that the decision does not preclude the 
possibility for DSD to levy a fee for merely using 
the trademark.

The CFI recognises that DSD blocked the emer-
gence of competition by imposing a licence fee 
provision which ignores the basic principle of “no 
service, no fee”. The Commission will therefore 
continue to insist on the proper implementation 
of the abuse decision (7).

4.2.  Obligations attached to the Article 81 
decision

The CFI entirely dismisses DSD’s appeal against 
the obligations (8). The CFI does not accept DSD’s 
claim that it is economically the owner of the col-
lection infrastructure and does therefore not enter 
into an essential facilities discussion. In this con-
text the CFI stresses that it is the task of the collec-
tors, not DSD, to make the necessary investments 
for the collection and sorting of packaging waste 
and that DSD does not bear the risks related to 
these investments.

The CFI confirms the Commission’s view that it 
is economically difficult to duplicate the collec-

(7) DSD filed an appeal against the judgment to the ECJ. 
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Commission, not yet reported.
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tion infrastructure for considerations of spatial 
economics, collection logistics and traditions of 
waste collection. If DSD was allowed to prevent 
potential competitors from concluding agree-
ments with its collectors, this would effectively 
deprive those competitors of any real opportunity 
of entering the market.

The CFI finds that the obligations attached to the 
decision are not incompatible either with Ger-
man law on packaging waste or with trademark 
law; nor are they disproportionate, in particular 
since the joint use of the collection facilities does 
not prevent DSD from taking back and recover-
ing the packaging which has been attributed to 
it by the manufacturer or distributor concerned 
in accordance with its responsibilities under the 
German law.

The CFI rejects DSD’s claim that the obligations 
targeted the market for exemption services and 
were thus unrelated to the restriction found by the 
Commission, which concerned the market for col-
lection and sorting. It accepts the Commission’s 
argument that there is a sufficient link between 
the restriction of competition and the obligation 

by rejecting an artificial distinction between the 
markets concerned. The decision exempted the 
whole of the service agreement, and the Commis-
sion rightly did this on the basis of both its assess-
ment of the exclusivity clause in favour of the col-
lectors and in the light of the need of competitors 
to conclude agreements with these collectors.

The CFI recognises the importance of unre-
stricted access of competitors to the collection 
infrastructure. Formally, the obligation ended 
with the exemption in 2004. However, the princi-
ple remains valid under Article 81 EC.

5.  Conclusion

The full confirmation of the two Commission 
decisions by the CFI gives an important signal 
to the market players. It can be expected that the 
emerged competition in the newly liberalised sec-
tor of sales packaging waste will further intensify 
to the full benefit of the consumers. The Commis-
sion, together with its partners in the ECN, will 
remain vigilant to prevent anti-competitive mar-
ket behaviour of incumbent operators.




