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Revision of the Notice on merger remedies (1)

Johannes LUEBKING

I. Introduction (�)
On 2� April 2007, the Commission launched a 
public consultation on the draft revised Com-
mission Notice under the Merger Regulation 
(“Revised Remedies Notice”) and a proposal for 
amendments of the Implementing Regulation in 
relation to remedies (“Amendments to the Imple-
menting Regulation”) (2). “Remedies” are modifi-
cations to a merger proposed by the parties to a 
concentration with a view to eliminating competi-
tion concerns identified by the Commission in the 
framework of the merger investigation. In order to 
give guidance on the interpretation of the Merger 
Regulation as regards to remedies, the Commis-
sion adopted in 200� a first Remedies Notice (3) 
under the Merger Regulation and the Implement-
ing Regulation in force at the time (�). The Revised 
Remedies Notice will update and replace the cur-
rent Notice while the Amendments to the Imple-
menting Regulation (5) will complement the new 
Notice.

The revision of current Remedies Notice reflects, 
first, the conclusions from the Commission’s 
“Merger Remedies Study”, published in 2005 (6). 
In this Study the Commission undertook a com-
prehensive review of past merger cases where rem-
edies were accepted and analysed the implemen-
tation and effectiveness of these remedies. Second, 
the draft revised Remedies Notice incorporates 
recent jurisprudence, such as the judgments in the 

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. 
 Responsibility for the information and views expressed 
lies entirely with the author

(2) The texts of the (i) draft Commission Notice on remedies 
acceptable under Council Regulation (EEC) No �39/200� 
and under Commission Regulation (EC) No 802/200� 
and (ii) on a Proposal for a Commission Regulation (EC) 
amending Regulation (EC) No 802/200� implementing 
Council Regulation (EC) No �39/200� on the control of 
concentrations between undertakings can be found on 
DG COMP’s web-site under http://ec.europa.eu/compe-
tition/mergers/legislation/merger_remedies.html. 

(3) Commission Notice on Remedies acceptable under 
Council Regulation (EEC) No �06�/89 and under Com-
mission Regulation (EC) No ��7/98, OJ C 68, 2.3.200�, 
p. 3.

(4) Council Regulation (EEC) No �06�/89 and Commission 
Regulation EC No ��7/89.

(5) Commission Regulation (EC) No 802/200�, OJ L �33, 
30.�.200�, p. �.

(6) DG Competition, Merger Remedies Study, October 
2005. 

EDP (7), General Electric (8), and Cementbouw (9) 
cases. These decisions by the European Courts 
gave useful guidance on the legal framework for 
accepting or rejecting remedies as well as on more 
specific issues concerning the design of remedies. 
Third, the experience gained in the Commis-
sion’s practice in the past years in the design and 
implementation of remedies is also reflected in the 
draft revised Remedies Notice. Important recent 
examples in the field of remedies include the cases 
GDF/Suez (�0) and Inco/Falconbridge (��). Finally, 
the revised Notice also incorporates the changes 
brought about by the recast Merger Regulation 
of 200� insofar as they are relevant in the field of 
remedies.

II.  Overview of the draft Revised 
Remedies Notice and the draft 
Amendments to the Implementing 
Regulation

The Draft Revised Remedies Notice does not rep-
resent a radical shift in policy, but adapts and 
further refines the current Notice in a number 
of areas and attempts to reduce the uncertainties 
related to the design and implementation of rem-
edies and, therefore, to guarantee that commit-
ments proposed by the parties will end up actually 
restoring the competitive situation existing before 
the merger. The following provides a summary 
of the main changes introduced compared to the 
current Notice.

General Principles
In the section on “General Principles”, the Draft 
Revised Remedies Notice clarifies, following 
recent jurisprudence, in particular the allocation 
of responsibilities for the submission of remedies 
and the basic conditions for accepting remedies. 
Under the structure of the Merger Regulation, it 
is the responsibility of the Commission to show 
that a concentration would significantly impede 
competition whereas it is for the notifying parties 

(7) Judgment of the CFI in Case T-87/05 EDP v Commission 
[2005]. 

(8) Judgment of the CFI in Case T-2�0/0� General Electric v 
Commission [2005]. 

(9) Judgment of the CFI in Case T-282/02 Cementbouw v 
Commission [2006].

(10)  Case COMP/M.��80 — GdF/Suez of �� November 
2006. 

(11) Case COMP/M.�000 — Inco/Falconbridge of � July 
2006.

http://ec.europa.eu/competition/mergers/legislation/merger_remedies.html
http://ec.europa.eu/competition/mergers/legislation/merger_remedies.html
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to put forward commitments. The Commission is 
therefore not in a position to impose unilaterally 
any conditions to an authorisation decision, but 
only to clear an operation on the basis of commit-
ments submitted by the parties.

As to the standard for accepting remedies, the 
revised Notice clarifies that the commitments have 
to “eliminate the competition concern entirely 
and have to be comprehensive and effective from 
all points of view”. Structural remedies, in par-
ticular divestitures, will only meet this condition 
in so far as the Commission can conclude with a 
sufficient degree of certainty that it will be possible 
to implement them and that it will be likely that 
the significant impediment to effective competi-
tion will not materialise. General requirements 
for meeting the standard are that there has there 
has to be effective implementation and the possi-
bility of monitoring the commitments. Whereas 
divestitures, once implemented, do not require 
any further monitoring measures, other types of 
commitments require effective monitoring mech-
anisms in order to ensure that their effect is not 
reduced or eliminated by the parties. Otherwise, 
such commitments would have to be considered 
as mere declarations of intentions by the parties 
and would not amount to binding obligations.

Sufficient information to assess remedy 
proposal
One of the major problems identified by the Merger 
Remedies Study was the lack of an appropriate 
scope of the divested business in divestiture rem-
edies submitted by the parties, leading to a lack of 
effectiveness. In order to solve this problem, the 
revised Remedies Notice and the amended Imple-
menting Regulation provide for an obligation for 
the notifying parties to submit detailed informa-
tion on the scope of the divested business at the 
time when the remedy is submitted. Such detailed 
information on the remedy proposed is also nec-
essary to enable the Commission to comply with 
the case-law of the Courts which requires the 
Commission to decide whether the remedies, as 
proposed by the parties, will eliminate the com-
petition concerns identified.

In the reform package, the obligation to submit 
more detailed information on the remedy pro-
posed is incorporated in the Amendments to 
the Implementing Regulation. For all kinds of 
remedies, the Amendments to the Implementing 
Regulation foresee that this information must be 
provided in a new Form RM, requiring the par-
ties to describe the content of the commitments 
offered, the conditions for their implementation 
and to show their suitability to remove any signifi-
cant impediment to effective competition. Specifi-

cally for divestiture commitments, the Form RM 
obliges the notifying parties to submit detailed 
information on the pre-merger organisation and 
functioning of the divested business and its links 
with the parties’ remaining businesses.

This information, to be provided with the submis-
sion of the remedies, is of particular importance 
for divestiture remedies. It will allow the Com-
mission to assess the viability, competitiveness 
and marketability of the business by comparing its 
current operation to its proposed scope under the 
commitments, thereby showing which additional 
assets, employees or arrangements are needed in 
order to be able to operate the business as an effec-
tive competitor. In the absence of a general infor-
mation requirement, the Commission would nor-
mally request this information via its investigative 
powers as it is only the parties that have all the 
relevant information necessary for such an assess-
ment. The Form RM, therefore, does not require 
new information to be provided, but rather sys-
tematises the requirements that the Commission 
has already developed in its recent practice and 
tries to make the information available at the time 
when remedies are submitted. As with the Form 
CO, the Commission will be able to waive certain 
information requirements if they are not neces-
sary for the assessment of the individual case.

Divestiture of a viable and competitive 
business

The reform further clarifies the requirements for a 
sufficient scope of the divested business. The gen-
eral principle is that the business has to include all 
the assets and employees contributing to its cur-
rent operation or necessary to ensure its viability 
and competitiveness. The business to be divested 
has to be viable as such (except in case of a “fix-
it-first” solution), without taking into account the 
resources of a possible, or even presumed, future 
purchaser.

Whereas the Commission has a clear preference for 
an existing stand-alone business, the Draft Revised 
Notice explains that the Commission, taking into 
account the principle of proportionality, may also 
consider the divestiture of businesses which are 
partially integrated with businesses retained by 
the parties and therefore need to be “carved out”. 
However, the Remedies Study showed that carve-
outs generally involve high risks of deterioration 
of the divested business pending divestiture in the 
interim period. The draft revised Notice therefore 
requires guarantees from the parties that ulti-
mately a viable, stand-alone business will be trans-
ferred to the purchaser. This can be done either by 
way of a reverse carve-out or by ensuring that the 
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necessary carve-out is undertaken in the interim 
period and supervised by the monitoring trustee, 
enjoying strengthened powers in this respect.

Identification of a Suitable Purchaser
The Draft Revised Notice stresses the link between 
the divested business and the purchaser: the effec-
tiveness of a divestiture remedy is to a large extent 
determined by the suitability of the purchaser 
of the divested business. It explains in detail the 
ways in which it is ensured that the business is 
transferred to a suitable purchaser and explains, 
following the Commission’s decisional practice, 
in particular under which conditions up-front 
buyer provisions and fix-it-first solutions may be 
required in order to allow the Commission to con-
clude with the requisite degree of certainty that 
the commitments will be effectively implemented 
with the sale to a suitable purchaser.

Up-front buyer solutions may be suitable in cases 
where there are considerable obstacles for a dives-
titure. These may include cases involving third 
party rights, uncertainty as to whether a suitable 
purchaser can be found, and cases where the pres-
ervation of the competitiveness and saleability 
of the divestment business in the interim period 
until divestiture would be problematic. The Com-
mission may welcome fix-it-first remedies in par-
ticular in cases where the identity of the purchaser 
is crucial for the effectiveness of the proposed 
remedy.

Non-divestiture remedies
The revised Remedies Notice provides extended 
guidance on the suitability of the various types 
of remedies. It clearly sets out that divestiture 
commitments are the preferred remedies, as they 
are the most effective way to restore competi-
tion. Nevertheless, the revised Notice explains 
that non-divestiture remedies may be acceptable 
in certain circumstances when their effects will 
be equivalent to those of a divestiture. Remedies 
foreseeing the granting of access to competitors 
(to infrastructure, networks, key technology or 
essential inputs), for instance, could be accepted 
to lower entry barriers in certain markets or to 
eliminate concerns of foreclosure of competitors. 
However, such commitments will only be accept-
able if they will have a likely effect on competition, 
i.e. if they will actually make the entry of suffi-
cient new competitors timely and likely (in case 
of lowering barriers to entry) or if competitors are 
likely to use them in practice so that foreclosure 
concerns will be eliminated.

Apart from such access remedies, the revised 
Notice maintains the Commission’s existing scep-
ticism towards behavioural remedies, i.e. commit-

ments merely to refrain from certain commercial 
behaviour. The Notice points out that such type of 
commitments will generally not be considered suf-
ficient to eliminate concerns stemming from hori-
zontal overlaps. Furthermore, due to the absence 
of effective monitoring of the implementation of 
such a remedy, it may be very difficult to achieve 
the required degree for its effectiveness. There-
fore, the Commission may examine other types 
of non-divestiture remedies, apart from access 
commitments, such as behavioural promises, only 
exceptionally in specific circumstances, such as in 
relation to competition concerns arising in con-
glomerate structures.

Alignment with the recast Merger 
Regulation

The revised Notice reflects the relevant changes 
introduced in 200� in the Merger Regulation, 
in particular with regards to the possibilities for 
extension of deadlines to discuss and assess rem-
edies.

Remedies Implementation Issues

The Remedies Study showed that a proper imple-
mentation of the remedies in the interim period is 
of decisive importance for their overall effective-
ness. Therefore, the Notice attaches a lot of impor-
tance to the requirements for the implementation 
of commitments. In particular, it strengthens 
the tasks of the Monitoring Trustee who has to 
oversee the implementation of divestiture rem-
edies and clarifies the role of the Hold Separate 
Manager, responsible for the management of the 
divested business.

III.   Further procedure and Conclusion

Following an initial consultation among the 
EU Member States, the Draft Revised Remedies 
Notice and the Draft Amendments to the Imple-
menting Regulation Guidelines were adopted 
by the Commission for public consultation. The 
two-month consultation period, lasting until 29 
June 2007, gave an opportunity to the general 
public to participate in the debate and to provide 
their input. The revised documents are due to be 
adopted definitively by the Commission later in 
2007, taking into account the results of the con-
sultations just launched.

In the light of the changes developed in both doc-
uments, the Commission also intends to update 
its Model Texts on divestiture commitments and 
trustee mandates broadly in parallel with the 
review of the notice. There are currently no plans 
to introduce new texts for other type of remedies. 



Number 2 — 2007 �

Competition Policy Newsletter
A

R
T

IC
LE

S

However, the texts will most likely be comple-
mented by a model arbitration clause that can 
serve in various remedy scenarios.

Through the adoption of a Revised Remedies 
Notice and of the Amendments to the Implement-
ing Regulation, the Commission aims to set out 
an updated framework for the design and imple-
mentation of effective merger remedies. For the 

notifying parties, the revised Notice will provide 
clear guidance as to whether remedies proposed 
will be acceptable to the Commission, and the 
draft Amendments to the Implementing Regula-
tion, as a step for the general implementation of 
the remedies policy, indicate to the notifying par-
ties from the outset which kind of information 
will be required to allow the Commission a proper 
assessment of the remedies proposed.




