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Merger control: Main developments between 1 January and 
30 April 2007 (1)

Mary LOUGHRAN and John GATTI

Introduction 
The level of notifications continued at record lev-
els with a total of �22 transactions being notified 
to the Commission in the period � January — 
30 April 2007. A commensurate number of deci-
sions were adopted — ��2 — during the trimester. 
Some �07 transactions were approved without 
conditions pursuant to Article 6 (�) (b) (of which 
6� decisions were adopted via the simplified proce-
dure) and 3 proposed acquisitions were approved 
subject to conditions and obligations pursuant 
to Article 6(2). The Commission also cleared one 
case unconditionally after a second Phase investi-
gation and a further case was withdrawn during 
the Phase II investigation. There were no prohi-
bition decisions and no decisions taken pursuant 
to Art. 8 (2). The Commission opened 2 Phase II 
investigations (Article 6(�) (c)) during the period.

The Commission received 2 requests for refer-
ral from Member States pursuant to Articles 9 
during this period. These cases are described in 
more detail below. There were no Art. 22 decisions 
adopted during the period.

As regards pre-notification referrals �7 new 
requests were received pursuant to Art. � (5) and 
�8 such requests were accepted. One case was 
transferred by the Commission under Art. � (�) 
during the period. No new Art. � (�) requests were 
submitted during the period.

A — Decisions taken under Article 6 (2)
Schneider Electric /APC

On 8 February the Commission approved the 
proposed acquisition of American Power Con-
version Corporation (APC) by the French group 
Schneider Electric. Both parties to the transaction 
were major suppliers of a broad range of uninter-
ruptible power supply (UPS) devices which clean 
power signals and provide back-up power in case 
of power cuts. Schneider is active in the manufac-
turing and sale of products in the sectors of elec-
trical distribution, industrial control and auto-
mation. Amongst other products, it supplies UPS 

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. 
Responsibility for the information and views expressed 
lies entirely with the authors.

devices through its subsidiary MGE UPS Systems 
S.A. APC is active in the design, manufacturing 
and sale of power protection equipment and soft-
ware and accessories for computers, communica-
tions and related equipment, in particular UPS 
devices.

The Commission examined the competitive effects 
of the proposed merger in the UPS devices mar-
kets, where both companies were active as sup-
pliers. The Commission’s investigation revealed 
that the proposed transaction could significantly 
reduce competition as regards the market for small 
UPS devices (i.e. those with a power range below 
�0 kilo Volt-Ampere (kVA)) which are used mainly 
to protect individual computers and devices for 
small businesses. APC and MGE are respectively 
the number one and number two in this market at 
European level. The next largest competitor had a 
very limited market position. Thus, the Commis-
sion considered that the proposed transaction as 
initially notified was likely to weaken competition 
and therefore raised serious doubts as to its com-
patibility with the Single Market.

To address the Commission’s serious doubts, 
Schneider Electric undertook to divest the MGE 
activities related to its small UPS business. After 
further investigation the Commission concluded 
that the proposed sale would adequately address 
its competition concerns. The Commission there-
fore gave its approval to the acquisition subject to 
completion of the divestiture of Schneider Elec-
tric’s business related to small UPS devices.

Evraz/Highveld

On 20 February the Commission cleared, subject to 
conditions, the proposed acquisition of the South 
African steel and vanadium producer Highveld by 
the steel company Evraz, incorporated in Luxem-
bourg and primarily active in Russia. Vanadium is 
a metal primarily used in the production of alloys 
(e.g. steel alloys used in axles, crankshafts, gears, 
and other critical components; mixed with alu-
minium in titanium alloys used in jet engines and 
high-speed airframes) plus rust resistant and high 
speed tool steels and in specialty stainless steel for 
use in surgical instruments and tools. Evraz is an 
international vertically integrated steel and min-
ing company. It also has joint control of Strategic 
Minerals Corporation, which produces a number 



�� Number 2 — 2007

Merger control

of vanadium products. Highveld is a steel producer 
also active in the production of various vanadium 
products.

The Commission’s investigation revealed that 
the proposed transaction would not significantly 
modify the structure of steel markets in the EEA, 
in particular due to Highveld’s very limited pres-
ence. However, the Commission found that there 
were serious concerns that the proposed transac-
tion would significantly impede effective compe-
tition worldwide for vanadium products, such as 
vanadium chemicals, specialty vanadium alloys 
for the titanium industry and ferrovanadium 
used for steel applications. The combination of 
the vanadium feedstock activities of Evraz and 
Highveld (ore, slag and residues), added to their 
combined presence in the downstream markets 
of vanadium oxides and finished products, would 
have given the merged entity the ability and incen-
tive to reduce the global production of vanadium 
feedstock (in particular vanadium-bearing ore) so 
as to increase global vanadium prices and to fore-
close the downstream rivals it supplies with vana-
dium feedstock. In addition, the merged entity 
would have gained a very strong market position 
for the supply of high-purity vanadium oxides.

To resolve these competition concerns, Evraz 
proposed to divest its vertically integrated vana-
dium operations, consisting of an equity interest 
or a portion of Highveld’s large Mapoch iron and 
vanadium ore mine; Highveld’s vanadium extrac-
tion, vanadium oxides and vanadium chemicals 
plants (also referred to as the Vanchem opera-
tions); a ferrovanadium smelter located on the 
site of Highveld steel facility; and Highveld’s 50% 
shareholding in SAJV, a joint venture between 
Highveld and two Japanese partners active in the 
production and marketing of ferrovanadium. The 
divested business comprises all Highveld’s vana-
dium businesses with the exception of the produc-
tion of vanadium steel slag as a by-product of its 
steel operation. The Commission’s investigation 
showed that it constitutes an independent and 
economically viable entity, able to compete effec-
tively on the markets for vanadium oxides and 
vanadium finished products.

The proposed remedies would remove the com-
petition concerns deriving from the new entity’s 
strong market position at the vanadium feedstock 
level. The production shares of the merged entity 
in vanadium feedstock would indeed decrease to 
under 30% with the partial sale of the Mapoch 
mine. The sale of the entire vanadium oxides and 
ferrovanadium business of Highveld would elimi-
nate the merged entity’s ability and its incentive to 
reduce output.

Finally Evraz undertook to maintain and 
strengthen the existing feedstock supply relation-
ships with Tula, Chussovskoy and Treibacher. 
These companies are the major consumers of 
the feedstock sold by Evraz and Highveld. These 
undertakings contributed further to eliminating 
the risk of feedstock supply problems to the vana-
dium-processing industry.

APW/Capio

On �6 March the Commission approved the pro-
posed acquisition of joint control of Capio AB, a 
Swedish provider of healthcare services, by the pri-
vate equity funds Apax Partners Worldwide LLP 
(“APW”) of the UK, Apax Partners SA (“APSA”) of 
France and Nordic Capital of the Channel Islands. 
The Commission’s decision was conditional upon 
the divestiture by Capio AB of most of its UK sub-
sidiaries.

Capio is a Swedish provider of healthcare services 
for both public and private customers via its pri-
vate “acute general hospitals” (privately funded 
hospitals which admit patients for surgical opera-
tions and other medical treatments), diagnos-
tic centres and private psychiatric hospitals. It is 
active in Sweden, Norway, Finland, Denmark, 
France, Spain, Germany and the UK.

The acquiring private equity companies control 
several undertakings that are active in the same 
markets as Capio or in upstream markets. APW 
controls General Healthcare Group Limited 
(“GHG”), a provider of private healthcare services 
throughout the UK and Mölnlycke Healthcare, 
a supplier of surgical and wound care products. 
The French hospital chain Vedici is controlled 
by APSA and Nordic Capital has an interest in 
Nycomed and Altana, both suppliers of pharma-
ceutical products, as well as Unomedical and Atos 
Medical, both suppliers of medical devices.

The proposed transaction would have resulted 
in horizontal overlaps for private acute general 
hospital services and the provision of outsourced 
health care services to the National Health Service 
(NHS) in the UK, both at national and local level.

The combination of the activities of GHG and 
Capio thus led to a decrease in the number of 
nationally operating private acute general hospital 
chains in the UK from four to three. This would 
have strengthened the market position of GHG 
and Capio and could have given rise to increases 
in the prices paid by the private medical insurance 
companies that are clients of these hospitals. At a 
local level, the proposed transaction gave the par-
ties a significant share of a large number of markets 
in the UK. This could have resulted in less effec-
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tive competition on the local markets concerned. 
The Commission’s concerns were confirmed by its 
market investigation.

Although the proposed transaction resulted in the 
creation of a substantial number of vertical rela-
tionships between the parties in Sweden, Norway, 
France, Spain, Germany and the UK these rela-
tionships did not raise competition concerns.

To address the Commission’s concerns with regard 
to the horizontal overlaps the parties offered 
to divest all of Capio’s UK private acute general 
hospitals, its Independent Sector Treatment Cen-
tres’ outsourcing business and its specialist eye 
hospital. The Commission’s market investigation 
confirmed that the proposed divestitures would 
remove the horizontal overlap in the UK and 
eliminate the serious doubts as to the compatibil-
ity of the transaction with the Single Market. The 
proposed acquisition was therefore approved sub-
ject to fulfilment of the commitments.

B — Decisions taken under Article 8

Thales /Meccanica

Following an in-depth investigation the Commis-
sion decided on � April to grant an unconditional 
clearance to the proposed acquisition by Thales 
of France of Alcatel’s shareholdings in the Alcatel 
Alenia Space (AAS) of France and Telespazio of 
Italy, companies jointly controlled by Alcatel and 
Finmeccanica.

Thales is active in the development and integration 
of critical information systems for the defence, 
aeronautics and transport industries and for civil 
security. Thales is jointly-controlled by the French 
State and Alcatel. Finmeccanica is a diversified 
engineering group active in aerospace, defence 
systems, energy, communications, transportation 
and automation. AAS is active in the manufacture 
of ground and space systems, including satellites 
and subsystems and equipment for satellites. Tel-
espazio provides services and end-user applica-
tions using or related to satellite-based solutions 
and products.

The transaction as notified involved the acqui-
sition by Thales of Alcatel’s 67% shareholding 
in AAS and its 33% shareholding in Telespazio. 
Thales is not active in satellite manufacturing but 
its subsidiary Thales Electron Devices (TED) is 
the leading producer of TWTs, a component used 
to amplify microwave signals received by satel-
lites before being retransmitted to earth. The elec-
tronic component that supplies power to the TWT 
(Electronic Power Conditioner or EPC) together 

with the TWT itself form the integrated Travel-
ling Wave Tube Amplifier (or TWTA), an ampli-
fier on telecommunications satellites.

TWTs and TWTAs are crucial components of 
telecommunications satellites, as they determine 
the performance of the satellite. There are only 
two suppliers of TWTs worldwide, TED and the 
U.S. company L3-ETI. The two leading suppli-
ers of TWTAs worldwide are L3-ETI and Tesat, a 
subsidiary of Astrium (EADS group). All of these 
products — telecommunications satellites, TWTs 
and TWTAs — are purchased in open competi-
tions. All these markets are considered to have a 
worldwide dimension.

The Commission’s initial investigation had indi-
cated that the combination of Thales’ activities in 
TWTs and AAS’ activities as a satellite manufac-
turer could give rise to competition concerns. The 
Commission opened an in-depth investigation to 
examine whether the new entity would have the 
ability and the incentive to discriminate against its 
downstream competitors in the supply of TWTs 
so as to favour its own TWTA and satellite prime 
contracting activities.

As regards the TWTA market, the Commission 
found that the new entity would have a limited 
position as a supplier of EPCs, the other compo-
nent of TWTAs. AAS produces EPCs but its range 
is very limited. In particular, AAS does not pro-
duce dual EPCs able to power two TWTs, which 
offer significant advantages in terms of cost and 
mass, and it would take several years before AAS 
would be regarded as an established dual EPC 
supplier. The demand for dual EPCs currently 
represents 50% and is expected to increase fur-
ther. The Commission also found that L3-ETI, a 
leading TWTA supplier, is a credible competitor 
for the TWT frequencies that represent the bulk 
of the demand. In addition, if the new entity were 
to establish itself on the market for TWTAs, this 
would increase competition from two to three 
suppliers.

As regards the market for commercial telecom-
munications satellites, the Commission found 
that, for the vast majority of recent satellite orders, 
satellite manufacturers buy TWTAs from Tesat 
or L3, rather than purchasing TWTs and EPCs 
separately. This suggested that a foreclosure strat-
egy based on direct supply of TWTs would not 
be effective at the satellite level. In addition, the 
Commission conducted a detailed analysis of the 
types of TWTs and EPCs currently used and of 
satellite operators’ preferences, which showed that 
the new entity would not have the capacity to fore-
close the satellite market.
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C –Decisions taken under Article 9

Cronimet Remondis Alfa/TSR

In February the Commission acceded to the 
request of the German competition authority to 
refer certain aspects of the proposed acquisition of 
TSR by Cronimet, Remondis and Alfa Acciai to it 
for examination under German national competi-
tion law. The transaction involved the acquisition 
by German companies Remondis and Cronimet 
as well as the Italian company Alfa Acciai of the 
German company TSR. Alfa Acciai produces 
‘rebars’ (steel reinforcement bars for the construc-
tion industry) and reinforcing steels. Cronimet is 
a trader of ferrous scrap for use in steel produc-
tion. Remondis is active worldwide in water and 
recycling management. The target company TSR 
trades and processes scrap for the steel industry.

A first examination of the case showed that the 
acquisition could affect competition significantly 
on the regional markets for the collection of car-
bon steel scrap in the Ruhr area and in the mar-
ket for the collection of alloyed steel scrap around 
Stuttgart. In both these markets there were con-
siderable overlaps between the parties. In addition 
certain structural links between the parties would 
have been created on these markets. Also TSR’s 
participation in the Recool joint venture, along 
with Abfallentsorgungsgesellschaft Ruhrgebeit 
mbH (AGR) could have strengthened Remondis’ 
position on the German market for the recycling 
of cooling systems.

The German authorities took the view in their 
referral request that the transaction threatened 
to significantly affect competition in certain rel-
evant markets located in Germany. It therefore 
requested the Commission pursuant to Art. 9 (2) 
(a) of the Merger Regulation, to refer this aspect of 
the case to them.

The Commission’s own assessment of the case 
showed that the relevant markets for the collec-
tion of ferrous scrap and alloyed steel scrap could 
be regional in scope and that the proposed trans-
action would create structural links between the 
parties and other important players. In addition 
the Commission found that, by acquiring TSR’s 
participation in the Recool JV, Remondis would 
further strengthen its leading position on the Ger-
man market for the recycling of cooling systems.

The Commission therefore agreed that the Ger-
man competition authority was best placed to 
assess the competitive impact of the case on these 
markets and accepted that the German compe-
tition authority should assess this aspect of the 
proposed transaction. The Commission’s investi-
gation revealed that apart from these aspects the 
proposed operation would not give rise to any 
competition concerns. The remaining parts of the 
transaction were therefore approved uncondition-
ally.

Carrefour /Ahold Polska

On �0 April 2007, and following the request of 
the Polish Competition Authority, the Commis-
sion referred the assessment of the acquisition of 
Ahold Polska of Poland by Carrefour of France to 
the Polish Competition Authority.

Carrefour is an international group active in food 
and non-food retailing. Ahold is part of the Ahold 
group, active in food and non-food retailing in 
Poland. Both Carrefour and Ahold are involved 
in various types of retail businesses in Poland 
(mainly consumer goods through supermarkets, 
hypermarkets and discount stores). Following 
notification of the transaction to the Commis-
sion the Polish Competition Authority asked 
the Commission to refer the transaction to it on 
the grounds that it would affect competition in 
a number of markets within Poland, which pre-
sented all the characteristics of distinct markets 
and which do not constitute a substantial part of 
the Single Market. The request was based on Art. 
9 (2) (b).

The Commission found that the conditions for 
referral were met in this case. When these condi-
tions are met, according to Article 9(3), the Com-
mission has no discretion to refuse to refer the 
part of the case relating to the affected distinct 
markets concerned.

For efficiency reasons and in order not to split the 
proposed transaction, the Commission decided 
to refer the case in its entirety to Poland. This 
includes those markets which do not seem to raise 
competition concerns because the combined mar-
ket shares of the parties did not exceed �5% (e.g. 
procurement markets for daily consumer goods 
and local retail markets for motor fuel).


