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Cartel fined in the gas insulated switchgear sector (1)

Marisa TIERNO CENTELLA, Maurits PINO and Jindrich KLOUB

On 2� January the Commission adopted a prohi-
bition Decision against members of the Gas Insu-
lated Switchgear cartel with fines totalling some 
€750 million. The cartel from �989 until the Com-
mission’s inspections in May 200�, and was nearly 
global in coverage. The anticompetitive practices 
consisted principally of market allocation, cus-
tomer allocation and bid rigging for public ten-
ders.

The product 
Gas Insulated Switchgear (GIS) is used to control 
energy flow in electricity grids. It is heavy electrical 
equipment, used as a major component for turn-
key power substations. GIS is sold both as a stand-
alone product and as part of GIS based turnkey 
power substations. The product is specialised and, 
therefore, custom made. Clients normally specify 
their needs and ask potential suppliers to make a 
bid. The annual market value of GIS projects was 
in 2003 approximately €2200 million world-wide 
and some €320 million in the EEA.

Procedure
The case was opened on the basis of an immunity 
application, lodged by the Swiss undertaking ABB 
in 200� in accordance with the 2002 Leniency 
Notice (2). Subsequently, inspections took place 
at the EU premises of ABB’s competitors Siemens, 
AREVA, VA Tech, JAEPS and Hitachi.

The cartel

The cartel had a complex structure. First, there 
was a ‘common understanding’ between the par-
ticipants that the Japanese undertakings would 
not sell in defined European countries (generally 
Western Europe) and the European undertak-
ings would not sell in Japan. Secondly, projects 
outside defined European countries and Japan 
were divided on the basis of global quotas. A 
number of countries were excluded altogether 
from the agreement, notably the USA and Can-
ada. Thirdly, based upon the protection provided 
by the established ‘common understanding’, the 
European undertakings discussed among them-
selves projects in defined European countries 

(1) The content of this Article does not necessarily reflect 
the official position of the European Communities. 
Responsibility for the information and views expressed 
lies entirely with the authors.

(2) Commission notice on immunity from fines and reduc-
tion of fines in cartel cases, OJ C �5, �9.2.2002.

and these projects were accounted for under their 
global quotas that had been agreed upon with the 
Japanese companies. Fourthly, certain European 
countries in which the European producers had 
their manufacturing capacities were designated 
as ‘home countries’. These ‘home countries’ were 
reserved for home-producers and sales in them 
were not accounted for under the global quotas 
reserved for the European companies.

The parties regularly met

l to allocate GIS projects in accordance with the 
set quotas;

l to agree upon the prices that the allotted under-
taking could charge;

l to agree upon the prices that members of the 
cartel that were not to win the tender would 
bid in order to leave the impression of genuine 
competition; and

l to agree upon the pricing parameters to respect 
when the parties could not agree amongst 
themselves to whom the project would be allo-
cated.

The participants took elaborate measures to con-
ceal their cartel activities. Not only did they pre-
pare spurious bids in order to leave an impression 
of genuine competition, but they also used code 
names and sophisticated means of communica-
tion (e-mail from private accounts with encrypted 
messages; mobile telephones with encryption) to 
avoid detection.

Liability of parent companies
An interesting feature of this case is that the 
Commission held the parent companies of a joint 
venture with legal personality fully liable for the 
infringement, together with the joint-venture. 
Specifically, liability was imputed to Hitachi and 
Fuji, who held respectively 50% and 30% in their 
common joint-venture JAEPS and to Mitsubishi 
Electric Corporation and Toshiba whole held 50% 
each in their joint-venture TM T&D.

The parent companies had been directly involved 
in the cartel themselves before placing their GIS 
activities in the JVs for the last years of the car-
tel and hence for this preceding period they are 
held liable on account of their own, direct involve-
ment.
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For the period that the joint-ventures existed, the 
Commission established that the parent compa-
nies actually exercised a decisive influence on the 
market behaviour of the joint-venture and in fact 
used the joint venture as a vehicle to continue 
their long-standing involvement in the cartel of 
GIS producers. In this case, in view of the level of 
shareholding, the Commission did not rely on a 
presumption of the exercise of decisive influence 
based on ownership of the (near) totality of the 
shares, but it relied on other factors.

Specifically, the imputation of liability to the par-
ent companies was based principally on the fol-
lowing factors: the supervisory and management 
role of the parent companies on the JVs’ activities, 
the previous involvement of all parents in the car-
tel activities before the creation of the JVs, the fact 
that the parent companies’ subsidiaries formerly 
involved in GIS activities withdrew from them in 
order for the JVs to succeed them with their sub-
sequent assistance and kept their interest in the 
products as distributors thereof, the presence in 
cartel meetings of individuals representing JVs, 
and the fact that many individuals holding senior 
positions in the JVs also held simultaneously or 
consecutively senior positions in the parent com-
panies.

Fines
As the Statement of Objection had been issued 
in April 2006, the �998 Guidelines on fines (3) 
applied.

The cartel was classified as a ‘very serious infringe-
ment’, and the starting amount for the cartel 
members with the largest market shares, Siemens 
and ABB, was set at € �5 million. The starting 
amounts for the other parties were set at a propor-
tionately lower level based on their own position 
in the market.

In order to ensure sufficient deterrence, the 
 Commission applied to the largest undertakings 

(3) Guidelines on the method of setting fines imposed pur-
suant to Article �5(2) of Regulation No �7 and Article 
65(5) of the ECSC Treaty, OJ C 9 of ��.0�.�998.

the following multiplying factors: Siemens 2.5, 
Hitachi 2.5, Toshiba 2, Mitsubishi Electric Cor-
poration �.5, ABB �.25.

The cartel lasted more than �6 years, which resulted 
in an increase of up to �0% per year, therefore 
�60% in total of the starting amount increased, 
by the multiplier where applicable. For several of 
the undertakings concerned, the increase was less 
because of their shorter participation in the cartel. 
It is worth noting that had the Statement of Objec-
tions in this cartel been sent after the publication 
of the 2006 Fines Notice, the potential increase 
would have been �00% per year, in place of the 
above �0%.

In the case of Siemens, Alstom and Areva the 
Commission concluded that their role of a secre-
tary of the cartel should be evaluated as an aggra-
vating circumstance, justifying a 50% increase of 
their fine.

As ABB was the first to inform the Commission 
of the existence of the cartel and it met all the fur-
ther conditions set by the Leniency Notice it was 
granted full immunity from fines. Also AREVA, 
Siemens, VA TECH, Hitachi and JAEPS, Melco 
and Fuji made applications under the Leniency 
Notice, which were examined by the Commis-
sion in the chronological order in which they were 
made in order to evaluate whether any of them 
constitutes significant added value within the 
meaning of point 2� of the Leniency Notice. The 
Commission concluded that none of these sub-
missions contained information which would be 
of significant added value within the meaning of 
the Leniency Notice in comparison to the infor-
mation already in its possession at that time from 
ABB, from the inspections previously carried out, 
and from the investigation carried out until the 
respective applications were made.

The fines imposed for the cartel were at the time of 
the adoption of the Decision the highest the Com-
mission ever imposed for a single infringement.




