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Cartel fined in the elevators and escalators sector (1)

Andrés FONT GALARZA, Gyula CSEREY, René PLANK and Eline POST

On 2� February 2007 the Commission adopted a 
prohibition decision and imposed fines totalling 
€992 million on the Otis, KONE, Schindler and 
ThyssenKrupp groups for operating cartels for the 
sale, installation, maintenance and modernisation 
of elevators and escalators in Belgium, Germany, 
Luxembourg and the Netherlands. The decision 
was addressed to �7 national subsidiaries of the 
above undertakings, as well as their controlling 
parents, and to Mitsubishi Elevator Europe B.V. 
which participated in the Dutch cartel. KONE 
subsidiaries received full immunity from fines 
under the Commission’s leniency programme 
in respect of the cartels in Belgium and Luxem-
bourg, for being first to provide information about 
these cartels. Similarly, Otis received full immu-
nity in respect of the cartel in the Netherlands. 
The ThyssenKrupp group had its fine increased 
as it is a repeat offender. The addressees of the 
Decision participated in four single and continu-
ous infringements of Article 8� of the EC Treaty 
between �995 and 200�.

The products and services 
The conducts found illegal in the decision related 
to elevators and escalators, as well as the provi-
sion of maintenance and modernisation services 
for these products.

There are three main types of elevators: i) hydrau-
lic elevators, which are elevator systems which lift 
an elevator car using a hydraulic ram; ii) roped 
elevators which are geared; the elevator car is 
raised and lowered by traction steel ropes; and iii) 
roped elevators which are gearless; in gearless ele-
vators the machine room is either much smaller or 
there is no need for a separate machine room at all 
(“machine-room-less” elevators). There are vari-
ous and commonly known applications for eleva-
tors such as, for example, low-rise, mid-rise and 
high-rise buildings, residential or office, hospitals 
or services, transport or freight. There are dif-
ferent applications for escalators, either for com-
mercial (shopping malls, office buildings, hotels) 

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

or transport purposes (airports, railway stations, 
subway systems). Elevators and escalators have a 
relatively long life span of 20 to 50 years.

Maintenance services are provided with vary-
ing content. Generally, undertakings provide 
monitoring and prevention services (for example, 
active information to elevator and escalator own-
ers and building managers about upcoming main-
tenance requirements), as well as repair services 
and replacements of spare parts. Modernization 
services require more intervention and replace-
ment of parts than maintenance, but substantially 
less than the installation of an entirely new prod-
uct. While elevators are typically modernized, 
escalators are generally not. Services generate the 
majority of profits in the elevator and escalator 
sector. The vast majority of elevators and escala-
tors installed in the Member States affected by 
the infringement are serviced by the undertaking 
responsible for the installation.

The market value was ca. € 250 million in Belgium, 
ca. € 580 million in Germany (excluding the 
 services market), ca. € 32 million in Luxembourg 
and ca. € ��0 million in the Netherlands in 2003.

The infringements
The Commission initiated the investigation on its 
own initiative (“ex-officio”) in early 200� using 
information brought to its attention. Three rounds 
of inspections (Belgium, and Germany: January 
200�; Belgium, Germany and Luxemburg: March 
200� and the Netherlands: April 200�) and a large 
number of leniency applications under the 2002 
Notice on immunity from fines and reduction of 
fines in cartel cases (the “Leniency Notice”)2 con-
firmed that cartels operated in Belgium, Germany, 
Luxemburg and the Netherlands. The infringe-
ments covered both new installations and serv-
ices, except in Germany where the evidence would 
suggest that only new installations were covered.

It is worth noting, from a perspective of efficient 
administration, that the Commission addressed 
its objections relating to the four cartels in one 

(2) OJ C �5, �9.2.2002, p. 3.
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single Statement of Objections, considering that 
all four cartels displayed common elements such 
as:
—  KONE, Otis, Schindler and ThyssenKrupp 

were all involved in the infringements in each 
of the four Member States;

—  The cartels covered the same products and 
services in each Member State at issue, with the 
exception of Germany where — to the knowl-
edge of the Commission — services were not 
part of the cartel agreements;

—  The managers responsible for the subsidiaries 
involved (and participants in the cartels) were 
sometimes simultaneously or successively 
responsible for several Member States;

—  The periods of infringement largely over-
lapped;

—  The method for the allocation of projects con-
cerning the sale and installation of elevators 
and escalators was similar, sometimes iden-
tical (regarding, for example, the principles 
governing market and customer sharing, the 
maintenance of “status quo” in market shares, 
the structure of the meetings, compensation 
schemes, use of project lists);

—  The method for the allocation of projects con-
cerning maintenance and modernization was 
similar, sometimes identical, in Belgium, Lux-
embourg and the Netherlands (for example, 
the principles governing customer sharing, 
establishment and maintenance of contacts, 
communication methods and compensation 
schemes).

The Statement of Objections was notified to the 
parties in October 2005.

The periods of infringement are:
—  from 9 May �996 to 29 January 200� in Bel-

gium (over seven years);
—  from � August �995 to 5 December 2003 in 

Germany (over eight years);
—  from 7 December �995 to 9 March 200� in 

Luxembourg (over eight years); and
—  from �5 April �998 to 5 March 200� in the 

Netherlands (over five years).

In particular, the following infringements were 
committed in one, several or all of the Member 
States concerned:
—  agreement(s) to share elevator and escalator 

sales and installations;
—  agreement(s) on the allocation of public and 

private tenders and other contracts for the sale 
and installation of elevators and escalators 
in accordance with each undertaking’s pre-
agreed shares of sales;

—  agreement(s) on the allocation of projects for 
the sale and installation of new elevators and/
or escalators in accordance with the principle 
that existing customer relationships should be 
respected;

—  agreement(s) not to compete with each other for 
maintenance contracts for elevators and esca-
lators already in operation and agreement(s) 
on bidding patterns for those contracts;

—  agreement(s) not to compete with each other 
for maintenance contracts for new elevators 
and escalators and agreements on bidding pat-
terns for those contracts; and

—  agreement(s) not to compete with each other 
for modernization contracts.

The infringements’ main features also included 
exchange of commercially important and confi-
dential market and company (internal) informa-
tion including bidding patterns and prices. The 
participants met regularly to agree to the above 
restrictions and they monitored their implemen-
tation. There is evidence that the companies were 
aware that their behaviour was illegal and they 
took care to avoid detection: their employees usu-
ally met in bars and restaurants, travelled to the 
countryside or even abroad and used pre-paid 
mobile phone cards to avoid tracking.

Considering the above, the Commission concluded 
that the addressees of the decision participated in 
four separate single and continuous infringements 
of Article 8� of the Treaty in Belgium, Germany, 
Luxembourg and the Netherlands. Each of the 
four infringements covered the whole territory of 
a Member State.

Calculation of the fines
In assessing the gravity of the infringement, the 
Commission took account of its nature, its actual 
impact on the market, where this could be meas-
ured, and the size of the relevant geographic 
market. The infringements were all considered 
to be very serious in nature, in accordance with 
the Guidelines on the method of setting the fines 
imposed pursuant to Article �5(2) of Regulation 
�7 and Article 65(5) of the ECSC Treaty (3).

In setting the starting amount of the fine for each 
undertaking, the Commission took into account 
their respective turnover in Belgium, Germany, 
Luxembourg and the Netherlands in 2003, being 
the last full year of the infringements (2000 for 
Schindler in Germany, the year it exited that car-
tel). In this way four separate starting amounts 
were set and four separate calculations were car-
ried out.

(3) OJ C 9, ��.�.�998, p. �
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As there was considerable disparity between each 
undertaking’s turnovers for the products and 
services concerned in Belgium, Germany, Lux-
embourg and the Netherlands, the undertakings 
were divided into different groups for each Mem-
ber State. In this manner, the Commission took 
into account the effective economic capacity of the 
undertakings to cause significant damage to com-
petition in the cartelised industry.

Several undertakings claimed some or all of the 
following attenuating circumstances: early termi-
nation of the infringement, a minor/passive role, 
the absence of an effective implementation of the 
practices, the implementation of compliance pro-
grammes and absence of benefit. These claims 
were all rejected as being unfounded.

Sufficient deterrence
In order to set the amount of the fine at a level 
which ensures that it has sufficient deterrent 
effect, the Commission considered it appropri-
ate to apply a multiplication factor to the fines 
imposed. Accordingly and in line with previous 
decisions, the Commission decided to multiply 
the fines for ThyssenKrupp and Otis. The fines 
were further increased as a function of the dura-
tion of the infringement committed by each legal 
entity, by �0% for each full year of duration and by 
5% for each 6 month-period.

Repeated infringement
ThyssenKrupp was considered to have committed 
a repeated infringement, since two entities con-
trolled by Krupp and/or Thyssen (before these two 
undertakings merged in �999) had already been 
addressees of a previous Commission decision 
concerning cartel activities in Alloy Surcharge (�). 
The fact that the undertaking has repeated the 
same type of conduct shows that the first penalties 
did not prevent it from committing new infringe-
ments. The basic amount of the fine to be imposed 
on ThyssenKrupp was thus increased by 50%.

Application of the 2002 Leniency Notice

KONE, Otis, ThyssenKrupp and Schindler all 
submitted applications under the Leniency 
Notice. They co-operated with the Commission 
at different stages of the investigation with a view 
to receiving favourable treatment under the Leni-
ency Notice.

(4) See Joined Cases T-�5/98 and T-�7/98 ThyssenKrupp 
Stainless and ThyssenKrupp Acciai speciali Terni v Com-
mission (“Alloy Surcharge”) [200�] ECR II-3757, and 
Joined Cases C-65/02 P and C-73/02 P, ThyssenKrupp 
Stainless and ThyssenKrupp Acciai speciali Terni v Com-
mission, judgment of July �� 2005.

Point 8(a) — Immunity
Otis was granted full immunity under point 8(a) 
of the Leniency Notice concerning the cartel in 
the Netherlands since it enabled the Commission 
to carry out inspections in the Netherlands.

Point 8(b) — Immunity
In respect of the infringements in Belgium and 
Luxembourg, KONE’s submission enabled the 
Commission to find an infringement of Arti-
cle 8� of the Treaty. Hence, KONE qualified for 
full immunity from the fine in respect of these 
infringements.

Point 23 (b), first indent 
(reduction of 30-50%)
The evidence submitted by Otis relating to the 
cartels in Belgium and Luxembourg represented 
significant added value with respect to the evi-
dence already in the Commission’s possession, 
strengthening the Commission’s ability to prove 
the infringement. In addition, Otis has terminated 
its involvement in the infringements and therefore 
was granted a �0% reduction of the fine for both 
infringements. Similarly, KONE’s submission in 
relation to the cartel in Germany, as well as Thys-
senKrupp’s submission in relation to the cartel in 
the Netherlands, represented significant added 
value within the meaning of the Leniency Notice. 
Therefore, the Commission granted KONE a 50% 
reduction of the fine in respect of the infringement 
in Germany and ThyssenKrupp a �0% reduction 
of the fine in respect of the infringement in the 
Netherlands.

Point 23 (b), second indent 
(reduction of 20-30%)
The evidence submitted by Otis relating to the 
cartel in Germany represented significant added 
value with respect to the evidence already in the 
Commission’s possession, strengthening the 
Commission’s ability to prove the infringement. 
Otis was granted a 25% reduction of the fine for 
the infringement in Germany. Similarly, in respect 
of the infringement in Belgium, ThyssenKrupp’s 
submission represented a significant added value 
for which it was granted a 20% reduction of the 
fine.

Point 23 (b), third indent 
(reduction of up to 20%)
The evidence submitted by Schindler relating to 
the cartel in Germany represented significant 
added value with respect to the evidence already 
in the Commission’s possession, strengthening the 
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Commission’s ability to prove the infringement in 
Germany. Under these circumstances, Schindler 
was granted a �5% reduction of the fine in respect 
of the infringement in Germany.

Conclusion

The aggregate fine imposed in this case is the larg-
est ever fine imposed by the Commission for car-
tel violations. A strong warning was again issued 
against a repeat offender. Competition Commis-
sioner Neelie Kroes commented on this case by 
stating: “It is outrageous that the construction and 
maintenance costs of buildings, including hospitals, 
have been artificially bloated by these cartels. The 

national management of these companies knew 
what they were doing was wrong, but they tried to 
conceal their action and went ahead anyway. The 
damage caused by this cartel will last for many 
years because it covered not only the initial supply 
but also the subsequent maintenance of lifts and 
escalators — for these companies the memory of 
this fine should last just as long.” At the same time, 
by granting full immunity from fines to KONE 
(in respect of the cartel in Belgium and Luxem-
bourg) and Otis (in respect of the cartel in the 
Netherlands) and substantial reductions of fines, 
the Commission is offering an incentive to future 
leniency applicants to come forward and actively 
cooperate.




