
Number 2 — 2007 31

Competition Policy Newsletter
A

N
T

IT
R

U
S

T

Broadband competition in Malta: are two access providers 
enough? (1)

Olivier BRINGER and Stefan KRAMER (2)

 
The current Regulatory Framework (3) promotes 
the establishment of competitive markets for elec-
tronic communication networks and services. The 
market conduct and performance we see today 
are, however, often based on service competition 
rather than infrastructure competition. Service 
providers are granted access — through ex-ante 
regulation — to facilities of the incumbent tel-
ecoms operator and offer their services, at regu-
lated wholesale conditions, on the networks of 
the incumbent. In an ideal scenario, new market 
entrants thus start generating revenue and climb 
up the so-called “ladder of investment” (�) and in 
the process roll out their own competing infra-
structures.

The ladder of investment regulatory approach 
works well in those Member States that have 
 properly applied the Regulatory Framework. In 
the field of broadband services for example, there 
has been a very significant move up the ladder 
across Europe in recent years, with the propor-
tion of new entrants offering broadband through 
simple resale of the incumbent’s offer decreas-
ing, while the proportion of entrants offering 
 broadband services through Bitstream or Local 

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. 
Responsibility for the information and views expressed 
lies entirely with the authors.

(2) The authors wish to thank their colleagues of the Direc-
torate-General for Information Society involved in 
assessing the issues discussed in this article and in par-
ticular Vesa Terava, Gabor Gal and Axel Bierer.

(3) The Regulatory Framework for Electronic Commu-
nications which came into force in the year 2003 (the 
«Regulatory Framework») consists of the Framework 
Directive 2002/2�/EC and four specific Directives: 
the Authorisation Directive 2002/20/EC, the Access 
Directive 2002/�9/EC, the Universal Service Directive 
2002/22/EC and the Data Protection Directive 2002/58/
EC. Unlike previous frameworks, it provides for an ex-
ante regulatory approach based on concepts and prin-
ciples of Competition Law.

(4) The “ladder of investment” regulatory approach lays 
down that by allowing access at different levels of an 
existing access network infrastructure, new entrants will 
stagger their infrastructure investment as they acquire 
customers and revenues and progressively increase the 
level of competition throughout the access value chain.

Loop Unbundling (LLU) (5) has been continuously 
increasing. In the most advanced Member States, 
alternative access infrastructures, such as fibre or 
fixed wireless networks, are currently rolled out 
by both new entrants and incumbents (6), while 
cable TV networks are upgraded to allow for the 
provision of telephony and broadband services. 
Once alternative and competing infrastructure 
are sufficiently well developed, transitional access 
obligations may be relaxed and only general com-
petition rules apply, which is the ultimate objec-
tive of the current Regulatory Framework.

Yet the roll-out of competing infrastructures 
requires significant investments from the new 
entrants and may, absent access regulation and 
service competition, limit the number of competi-
tors in the market. Mobile telephony markets, for 
example, have experienced infrastructure compe-
tition from the start, resulting in a limited number 
of mobile operators and a level of competition that 
proved to be occasionally insufficient at wholesale 
level, as attested by the enforcement in several 
Member States of mobile access regulation on the 
basis of a finding of dominance (7).

The emergence of vertically integrated opera-
tors in electronic communications markets, pro-
viding retail services on the basis of their own 
infrastructure, thus raises the issue of competi-
tion in oligopolistic market structures. Whether 
or not the emergence of oligopolies in electronic 

(5) Bistream and LLU are wholesale products providing 
entrants with access to different levels of an existing 
access infrastructure. Bitstream gives access at the high-
est network level, while LLU gives access deeper in the 
network to the local loop, the final metallic circuit con-
necting the subscriber.

(6) Fibre is being rolled-out at different levels in the access 
network (fibre to the street, to the building, to the home). 
It allows for the delivery of bandwidths significantly in 
excess of those currently available using existing cop-
per-based infrastructures. Fibre access networks allow 
for the development of innovative broadband services 
by the operators.  
Depending on spectrum availability, terrestrial fixed 
wireless technologies such as WiMax are notably being 
rolled out in low populated areas where investment in 
wireline infrastructure appears unattractive.

(7) See for example the Spanish notification, registered 
under case number ES/2005/03330, available at http://
forum.europa.eu.int/Public/irc/infso/home/main.
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 communications markets warrants ex ante regula-
tory intervention is also an issue currently debated 
by national regulatory authorities (“NRAs”).

A very good example for such a regulatory dilemma 
is the wholesale broadband access market in 
Malta which was recently analysed by the Maltese 
Regulatory Authority (“the MCA”) and notified to 
the Commission under the Article 7 Framework 
Directive consultation mechanism8. The MCA 
has found that the wholesale broadband access 
market comprised two competing infrastructures 
— telephony and cable — and that the vertically 
integrated operators on these infrastructures held 
a position of collective dominance. In its prelimi-
nary assessment the Commission had indicated it 
had serious doubts as to the compatibility of the 
notified measure with Community law. After the 
Commission launched a second phase investiga-
tion following its serious doubts letter, the MCA 
eventually withdrew the measure.

The case of the broadband 
access market in malta
The notification from the MCA was registered in 
December 2006 and covered the market for whole-
sale broadband access. The wholesale broadband 
access market corresponds to one of the markets 
listed in the Commission Recommendation on rel-
evant markets susceptible to ex-ante regulation (9). 
NRAs are required to analyse these markets and 
impose remedies if one or more undertakings 
hold a position of dominance.

Specific feature of the Maltese 
wholesale broadband access market: 
ubiquitous coverage of cable and service 
competition on the public telephony 
network
The size of Malta and its high population den-
sity has allowed for the roll-out of two ubiquitous 
network infrastructures: the traditional public 
telephony network operated by Maltacom, the 
telecommunications incumbent, and the cable 
network operated by Melita Cable, the “cable 
incumbent”. Both networks cover more than 95% 
of households and provide broadband internet 
access at retail level in addition to their respective 
legacy services (telephony over copper network 
and television over cable).

(8) This case was registered under case number 
MT/2007/563.

(9) Commission Recommendation 2003/3��/EC on relevant 
product and service markets within the electronic com-
munications sector susceptible to ex ante regulation (the 
“Recommendation”).

Both cable and telecommunications markets were 
liberalised prior to the accession of Malta to the 
European Union and regulation of broadband 
access was imposed on the two platforms. Malta-
com has complied with the regulatory obligation 
and opened its network to third-party Internet 
Service Providers (“ISPs”), while Melita Cable has 
so far denied access to its network and only sup-
plies its in-house ISP.

The draft measure: inclusion of cable in 
the wholesale broadband access market 
and finding of collective dominance

Market Definition
On the basis of a substitutability analysis from 
the demand- and the supply-side, both at retail 
and wholesale level, the MCA established that the 
wholesale market for broadband access in Malta 
includes products provided over the existing 
broadband platforms and predominantly cable 
and DSL.

With regard to cable modem and DSL substitut-
ability at wholesale level, the MCA put forward 
the following arguments:

—  Although the technologies differ, notably at 
access level (�0), both services present simi-
lar network architectures resulting in simi-
lar possible points of interconnection for the 
provision of broadband access and similar 
cost structures. For this reason the MCA con-
sidered that the two wholesale products are 
equivalent (��).

—  On the demand-side, both platforms provide 
equivalent products; they have ubiquitous 
coverage of the national territory; the inter-
connection for ISPs as well as for any of the 
wholesale providers is considered simple and 
cost-effective.

—  On the supply-side, although entry barriers 
for the roll-out of a new fixed network are 
high, the MCA considered that both DSL and 
cable modem wholesale providers would be in 
the position to counteract any price increase 
of their competitor by providing a similar 
product through their own access network. 

(10) While DSL is provided over a copper pair dedicated to 
each end-user, cable modem is provided over a hybrid 
fibre-coax support, shared between several users.

(11)  The MCA additionally provided evidence of the exis-
tence of vendors solutions for the provision of products 
equivalent to Bitstream over cable, as well as examples of 
existing commercially viable cable wholesale broadband 
access solutions (whether resulting from regulation, like 
in the USA and Canada, or from self development, like 
in Israel, Finland, UK or Singapore).
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This statement was supported by the out-
lined broadband products equivalence at both 
wholesale and retail level.

The Commission did not challenge the MCA’s find-
ing that the Maltese market is specific and most 
notably there is ubiquitous coverage of the cable 
network over the national territory. The Commis-
sion expressed however concerns with regards to 
the evidence provided by the MCA concerning (i) 
the capacity of cable wholesale broadband access 
providers to offer critical product characteristics 
comparable to DSL, notably in terms of serv-
ice management, and (ii) product characteristics 
(notably in terms of customer premise equip-
ments) that may render it difficult for an ISP to 
switch from a DSL wholesale broadband access 
provider to a cable provider, independent of the 
technical substitutability.

Finding of Significant Market Power

The MCA demonstrated that, on the basis of a 
market comprising both cable and DSL, no sin-
gle dominance could be found, since both whole-
sale broadband access providers have stable and 
symmetric market shares (in terms of volume and 
revenues) and enjoy the same economies of scale 
and scope, as well as the same barriers to entry, 
absence of countervailing buyer power and verti-
cal integration.

When assessing the existence of collective domi-
nance on the wholesale market, the MCA investi-
gated the following criteria: (i) characteristics of 
the market that make it conducive to tacit coordi-
nation, (ii) sustainability of tacit coordination and 
(iii) potential market constraints on tacit coordi-
nation.

With regard to the first criterion, the MCA iden-
tified the following relevant characteristics: the 
homogeneity of cable and DSL products (in terms 
of functionality and prices at both retail and 
wholesale level), the similarity in market shares 
between the two platforms, the similarity of cost 
structures, the high market concentration, the 
lack of technical innovation and maturity of tech-
nology, the lack or reduced scope for price com-
petition (owing notably to the ability to replicate 
products and the availability of price informa-
tion).

According to the MCA these various conditions 
were conducive to tacit market coordination, with 
a focal point consisting in the denial of access to 
third parties. The MCA hence stated that absent 
the current access regulation, Maltacom would 
have a strong incentive to discontinue its whole-
sale offer and take over the DSL broadband lines 

currently provided by third party ISPs (�2). This 
would lead to a market of only two vertically inte-
grated network operators jointly holding a domi-
nant position on the wholesale market and con-
trolling competition in the retail market to ensure 
supernormal profits in the long-run.

The MCA stated that such an outcome was sus-
tainable over time thanks to the transparency of 
the market and the disincentive to grant access 
to the respective networks, as this would lead to 
losing retail market shares and related revenues. 
The MCA considered also that at retail level an 
effective retaliatory mechanism exists and is suffi-
cient to support a coordinated strategy: if one firm 
deviates by granting access to its infrastructure, 
the second firm would respond with lower retail 
prices, such that the deviating firm, besides not 
gaining any market share, will be worse off in the 
long run due to an overall lower price level.

Moreover the MCA stated that market constraints 
on the duopoly are low: the market is mature (�3), 
there are high barriers to entry and potential com-
petition with broadband wireless access (“BWA”) 
networks operators, who represent the most seri-
ous competitive threat to Melita Cable and Malta-
com, is not being expected to have a significant 
impact on the market during the timeframe of the 
review (��), there is low elasticity of the wholesale 
demand and lack of countervailing buying power.

Based on the above assessment, the MCA con-
cluded that both Maltacom and Melita Cable were 
jointly dominant on the wholesale broadband 
access market in Malta. In consequence, the MCA 
intended to impose obligations of access, non-
discrimination, transparency, price control and 

(12) The MCA mentioned a number of strategies to be used 
by Maltacom to drive third-party ISPs out of the market 
absent regulation, including notably delays in the provi-
sion and repairs of DSL access or tightening of financial 
terms and conditions offered to ISPs.

(13) The overall number of internet connections (broadband 
and narrowband included) has been stable over the last 
years in Malta and according to the MCA’s user percep-
tion survey a small minority of non-internet users envis-
age purchasing internet access in the future. Growth 
in the broadband market is therefore mainly linked to 
upgrade from narrowband users which, according to the 
survey, is reaching a limit, owing to insufficient need 
from the end-users or too high prices.

(14)  In 2005 the MCA assigned three licences for the deploy-
ment of a BWA network to the two mobile operators 
present in Malta, Vodafone and MobIsle, and to Cell-
com, a consortium of alternative ISPs. According to 
their respective licences all three operators should have 
had a significant national coverage by April 2007 (50% 
for Cellcom and Vodafone, 39% for MobIsle). Yet, at the 
date of the notification, none of the operators had started 
the rollout of their network and two of these networks, 
Cellcom and MobIsle, had required a postponement of 
the obligation.
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accounting separation on the two operators. How-
ever the Commission expressed serious doubts as 
to whether the two incumbents effectively hold a 
position of collective dominance and decided to 
open a second phase investigation on the notified 
draft measure before the MCA eventually with-
drew it.

Assessment of the collective dominance 
finding
When assessing the case the Commission services 
had to ascertain whether, as stated by the MCA, 
the removal of national regulation would lead to a 
situation in which effective competition in the rel-
evant market would be significantly impeded by 
one or more other undertakings which together 
are able to adopt a common policy on the market 
and act to a considerable extent independently of 
their competitors, their customers and, ultimately, 
of consumers (�5). The MCA assessed that were the 
existing access regulation on the Maltese market 
for wholesale broadband access to be withdrawn, 
Maltacom and Melita Cable may consider it pos-
sible, economically rational, and hence preferable 
to adopt on a sustainable basis a course of action 
aimed at selling at above competitive prices, with-
out having to enter into an agreement or resort 
to a concerted practice within the meaning of 
 Article 8� of the Treaty (�6).

From the case-law it follows that when assessing 
ex-ante the likelihood of tacit coordination, it is 
necessary to analyse whether (i) the characteris-
tics of the market makes it conducive to tacit coor-
dination and (ii) whether such form of coordina-
tion is sustainable. Three conditions are necessary 
for coordination to be sustainable. First, the coor-
dinating firms must be able to monitor to a suf-
ficient degree whether the terms of coordination 
are being adhered to. Second, discipline requires 
that there is some form of credible deterrent 
mechanism that can be activated if deviation is 
detected. Third, the reactions of outsiders, such as 
current and future competitors not participating 
in the coordination, as well as customers, should 
not be able to jeopardise the results expected from 
the coordination�7.

In the view of the Commission, the MCA did not 
provide a conclusive assessment of any of the two 
previous conditions:

(15) Joined Cases C-68/9� and C-30/95 France and Others 
v Commission (known as ‘Kali und Salz’) [�998] ECR 
I-�375, paragraph 22�.

(16) Case T-�02/96, Gencor v Commission, [�999] ECR II-
753, paragraph 277; Case T-3�2/99, Airtours v Commis-
sion, [2002] ECR II-2585, paragraph 6�.

(17) Case T-3�2/99, Airtours v Commission, [2002] ECR II-
2585, paragraph 62.

No conclusive assessment of the 
characteristics of the market that make it 
conducive to tacit coordination
Coordination is more likely to emerge if competi-
tors can easily arrive at a common perception as to 
how the coordination should work. Coordinating 
firms should have similar views regarding which 
actions would be considered to be in accordance 
with the aligned behaviour and which actions 
would not.
On principle, the less complex and the more stable 
the economic environment, the easier it is for the 
firms to reach a common understanding on the 
terms of coordination.
The Commission services have during the second 
phase investigation recognized that the market 
for wholesale broadband access in Malta displays 
characteristics of concentration, symmetry, trans-
parency and homogeneity, that makes it easier for 
the firms to reach a common understanding on 
the terms of coordination. The MCA did, how-
ever, not convincingly establish that the market is 
sufficiently mature to make it conducive to tacit 
coordination. Neither did the MCA demonstrate 
that the market is characterised by stagnant or 
moderate growth and/or a reduced scope for price 
competition.
The MCA’s analysis drew significantly on transac-
tions occurring at the retail level of the market, 
partly because a large proportion of supply on the 
relevant market is captive, i.e. provided internally 
by vertically integrated wholesale broadband 
access providers Maltacom and Melita Cable. In 
such a case the structure of supply at the wholesale 
level — at least market shares of the undertakings 
active on the relevant market — might need to be 
derived from supply at the retail level. Other char-
acteristics of the market and competitive condi-
tions at retail level can also be relevant to assess 
whether the corresponding wholesale market is 
conducive to tacit collusion.
In this respect the Commission services came to 
the conclusion that the arguments brought for-
ward by the MCA to support a finding of only lim-
ited competition at the retail level are not convinc-
ing and are rather contradicted by, among others, 
the following factors:
(�)  The penetration rate of broadband services 

in Malta is not low and shows an upward 
trend (�8). Moreover, companies operating on 

(18) According to the MCA’s most recent information, the 
broadband penetration in Malta rose from �0.�% in Q3 
2005 to ��.7% in Q3 2006. The broadband penetration 
in October 2006 was slightly below the EU25 average 
(�5.7%) but significantly above the EU�0 average (6.7%).
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the retail market have based their business 
planning on further significant growth of the 
market (�9).

(2)  The level of retail broadband prices in Malta 
does not appear to be particularly high, nota-
bly when compared to other EU countries (20) 
and specially when taking into account the 
high cost of international IP connectivity in 
Malta; additionally there is evidence of price 
competition (and related price decrease) in 
recent times. This apparently moderate price 
level is all the more remarkable as — contrary 
to most other EU countries — competitors 
have so far not based their retail offers on the 
unbundled local loop.

(3)  The variety of retail broadband offers in Malta 
does not seem unusually restricted, at least 
not when compared to other EU countries (2�); 
further, services and technology innovation 
is taking place in Malta, with the advent of 
multiple play offers (22) as well as the planned 
development of nomadic and mobile broad-
band services, through the rollout of BWA 
infrastructures.

Given the above mentioned growth of broad-
band penetration as well as ongoing innovation, 
the MCA’s finding of market maturity appears 
questionable, all the more so as the alternative 

(19) The popularity of always-on �28Kbps products, offered 
by both Melita Cable and Maltacom at prices signifi-
cantly below broadband prices, shall notably stimulate, 
in the view of these operators, the upgrade from narrow-
band to broadband, thus eventually increasing broad-
band usage and penetration in Malta. 

(20) �Mbps or above ADSL products, with download limit 
at around �0GB, are offered at a price of around €30 in 
other EU countries (for example by Tele2 in Belgium or 
Free in France). Maltacom was offering an entry pack-
age at the speed of 2Mbps with 8GB download limit for 
€29 per month, while it now offers �Mbps with �GB 
download limit for €23.

(21) Maltese packages are currently based on two download 
bandwidths (�M and 2M) and are mainly differentiated 
by their download limits. This does not appear to be 
different from other EU countries, where ISPs usually 
propose offers based on a single download bandwidth, 
which has grown over time from few hundreds Kbps to 
several Mbps at no additional cost for the end-user.

(22) Melita Cable signed in October 2006 the first voice inter-
connection agreement with Maltacom, thus allowing 
the cable operator to provide complete fixed voice ser-
vices in addition to broadband and television services. 
It also recently launched together with Vodafone (one of 
the two mobile operators in Malta) a temporary bundled 
offer including mobile voice, broadband and television.

	 Thanks to its recently acquired digital television net-
work and to its mobile network, Maltacom could also 
provide several bundled offers such as telephony and 
television or mobile voice and broadband access.

ISPs, which are currently losing market shares, 
may have an increased incentive to develop BWA 
infrastructures and services.

Further, the Commission services have noted, that 
the MCA speaks of a prospective collusive equilib-
rium which will only be established once current 
access regulation is withdrawn. Given the current 
structural characteristics of the market the estab-
lishment of a collusive equilibrium appears eco-
nomically irrational and hence implausible also on 
a forward looking basis. While it is not excluded 
that Maltacom embarks on discriminatory prac-
tises and attempts to drive alternative ISPs off its 
DSL infrastructure and out of the broadband mar-
ket, the MCA did not sufficiently demonstrate that 
Maltacom would then retain a critical number of 
the ISP’s subscribers. In order to render credible 
the finding of a prospective collusive equilibrium 
the MCA would need to demonstrate that Malta-
com would not incur significant churn to cable 
operators or emerging platforms such as BWA. 
The MCA has not provided an economic rationale 
why Maltacom may voluntarily carry the risk of 
losing a large part of its wholesale market share 
and the corresponding revenues to alternative 
platforms, all the more so as these companies, 
which are small, flexible, service-oriented organi-
sations may be a source of efficiencies and value 
for the incumbent.

Hence, the MCA did not provide sufficient evi-
dence that the retail market for broadband access 
in Malta is stagnant and mature, i.e. that there 
is limited or no competition between Maltacom 
and Melita Cable for the end customer. Given that 
competitive conditions at the retail level determine 
to a large extent the competitive conditions at the 
wholesale level, especially in a market dominated 
by vertically integrated undertakings operating at 
both levels, the Commission services have con-
cluded that the MCA did not establish the stability 
and absence of competition on the wholesale mar-
ket for broadband access in Malta which would 
make it conducive to tacit coordination. Neither 
did the MCA demonstrate that it is economically 
rational and preferable for Maltacom to establish 
at the wholesale level a collusive equilibrium with 
Melita Cable on a forward looking basis.

No conclusive assessment of the 
sustainability of coordination
The Commission services have also noted that for 
coordination to be successfully established on the 
market for wholesale broadband access in Malta, 
the actions of non-coordinating firms and poten-
tial competitors, as well as customers, should not 
be able to jeopardise the outcome expected from 
coordination.
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It must also be stressed that for a competitor to be 
able to disrupt tacit coordination, it is not neces-
sary to be a strong competitor of the tacitly collud-
ing parties23. It is sufficient if customers can foster 
the emergence of other leading players by con-
tracting with the existing smaller competitors.

In the course of its investigation, it has been 
confirmed that Vodafone, one of the three BWA 
licence holders, will enter the market for retail 
broadband services in 2007. It has further been 
confirmed that Vodafone intends to abide by its 
licence obligations to cover half of Malta’s territory 
by 2007 and reach ubiquitous coverage by April 
2008. Vodafone’s roll-out is based on the fixed 
WiMax standard rather than the mobile stand-
ard. This indicates that the focus for the launch 
of Vodafone’s home broadband services will be on 
an infrastructure capable of providing voice and 
broadband data services.

It appears therefore that the new entrant will 
have a significant impact on the retail broadband 
market in Malta and would be able to disrupt the 
alleged tacit coordination between Maltacom and 
Melita Cable claimed by the MCA. Given Voda-
fone’s imminent market entry it appears unlikely 
that the two vertically integrated broadband pro-
viders Maltacom and Melita Cable would find it 
economically rational and preferable to agree now 
or in the future on a collective refusal to grant 
access to their networks as well as super-competi-
tive price level. It appears that this market entry 
constrains the behaviour of the two incumbents at 
present and over the period of the review. Hence, 
the MCA’s finding of a prospective collusive equi-
librium between Maltacom and Melita Cable is 
not sufficiently motivated with regard to market 
entry of new competitors.

Further market entry of BWA license holders 
could be expected although is yet uncertain when 
such entry may occur. The two other license hold-
ers have requested an extension of the deadline 
for fulfilling their license obligations. Vodafone 
has, however, formally appealed the request for 
another extension of the BWA rollout and cov-
erage obligations made by the two other licence 
holders, because such an extension would allow 
the two licensees to deploy enhanced mobile 
WiMax infrastructures, whereas Vodafone is cur-
rently deploying fixed WiMax infrastructures. 
The MCA may therefore decide to enforce the 
initial rollout and coverage obligations and foster 
further market entry. This will impact further on 
the retail broadband market and the alleged col-
lusive equilibrium in the wholesale market for 

(23) Case T-3�2/99, Airtours v Commission, [2002] ECR II-
2585, paragraph 2�3.

broadband access in Malta. All the more so as one 
of the licence holder is a consortium of alternative 
ISPs, which, as stated above, are currently losing 
market shares and may therefore have an incen-
tive to develop BWA services, and migrate existing 
customers onto their own BWA infrastructure.

It follows from the above that the MCA, via the 
enforcement of existing BWA roll-out obligations, 
can promote infrastructure-based competition in 
the market for retail broadband access and can 
consequently exert a constraint on any possible 
collusive equilibrium in the market for broadband 
access.

Conclusion
The underlying principle of the Regulatory Frame-
work (established in the legislation) is that regu-
lation becomes redundant if and where single or 
joint dominance can no longer be demonstrated. 
At this point access regulation can be withdrawn 
and ex post competition law be applied.

In Malta an alternative cable infrastructure has 
significantly developed and as long as it is con-
cluded that the two infrastructures are in the same 
relevant wholesale market, single dominance of 
the traditional telephony operator can no longer 
be established. The framework is based on exist-
ing competition law principles and dominance 
is the threshold for intervention in competition 
law against unilateral conduct of firms. Hence, 
the only possibility to intervene according to the 
Regulatory Framework is to prove the existence of 
joint dominance through tacit collusion between 
operators.

The standard of proof for a finding of joint domi-
nance is established by the European case law. It 
requires the competition authority or in this case 
the NRA to establish characteristics of the market 
that make it conducive to tacit coordination as well 
as a demonstration of the sustainability of such 
coordination. This is by no means an easy task. As 
highlighted in the Maltese case, duopolists may in 
principal benefit from collectively refusing access 
to their networks and thereby preventing market 
entry. In practise they are often disciplined by 
potential entry and the normal play of compe-
tition in a dynamic market place. This is all the 
more likely in a sector like telecommunications 
where market conditions are potentially desta-
bilized by access network innovations (e.g. the 
entry of BWA operators that may have an impact 
on fixed broadband and telephony markets, but 
also on mobile telephony markets) as well as prod-
uct/marketing innovations (e.g. multiple play and 
convergent offers). In the case of the broadband 
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market, the still limited retail penetration rate and 
growth perspectives give operators further incen-
tive to compete and to deviate from possible tacit 
coordination.

In any event, over-regulation shall be avoided as 
it may prevent operators from investing and pass-
ing on efficiencies and innovations to consumers. 
Although in many instances newly liberalised 
markets will display narrow oligopolistic market 
structures, regulation should be aimed at foster-
ing competition and not at protecting competi-
tors. A threshold for ex-ante regulatory interven-

tion lower than dominance under Article 82 of the 
EC Treaty as interpreted by the European courts 
is not foreseen in the Regulatory Framework. A 
higher level of intervention could have negative 
consequences for the firms’ incentives to compete 
on price, investment in infrastructure and inno-
vation — if for example there was an expectation 
of a higher likelihood of access regulation. Fur-
ther to that such lowering would make the transi-
tion of the electronic communication markets to 
ex post competition law application difficult if not 
impossible. Any such regime which would per-
petuate regulation is not acceptable.




