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New EU-US cooperation agreement in air transport (1)

Michael GREMMINGER

�. Introduction 
On 30 April 2007, the long awaited EU-US air trans-
port agreement was signed at the EU-US summit 
in Washington after its approval at the EU Trans-
port Council on 22 March 2007. This so-called first 
stage agreement will be applied on a provisional 
basis as of 30 March 2008 (2). Shortly thereafter, 
negotiations on a second stage agreement aiming 
for full transatlantic air transport liberalization 
will begin. The agreement that has already been 
signed will open up the most important interna-
tional air transport market in the world in terms 
of revenues generated and passengers carried. It 
authorizes all US and EU airlines to fly between 
any city in the European Union and any city in 
the United States; to operate without restrictions 
on the number of flights, the aircraft used, or the 
routes chosen; to set fares freely in accordance 
with market demand; and to enter into coopera-
tive arrangements with other airlines, including 
code-sharing and leasing. The agreement will lead 
to more competition on the transatlantic markets 
by removing unnecessary regulation. This should 
lead to new services being provided to European 
businesses and consumers, lower prices and better 
flight schedules. Moreover, the agreement creates 
a cooperation framework between the Commis-
sion and the U.S. Department of Transportation 
(DoT) in the areas of competition law and policy 
in the field of air transport.

Policy context
The current EU-US co-operation agreement (3) in 
the field of competition applies only to the Depart-
ment of Justice (DoJ) and Federal Trade Commis-
sion (FTC) and does not apply to the DoT, which 
is the competent authority for the examination of 

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. 
 Responsibility for the information and views expressed 
lies entirely with the author.

(2) Since the agreement is a mixed agreement concluded 
by the Commission and the Member States it will have 
to be ratified by all Member States. This usually takes 
some time and therefore the provisional application of 
the agreement has been agreed. 

(3) The EC and the US concluded an agreement in �99� 
which provides a framework for cooperation between 
the EC and US competition authorities when dealing 
with cases that affect each other’s important interests. 
However, this agreement only applies to the Department 
of Justice (DoJ) and the Federal Trade Commission 
(FTC) which are the main US antitrust law enforcers.

international airline cooperation agreements (�), 
such as those concluded between the members 
of the SkyTeam, Star or Oneworld global airline 
alliances. Transatlantic airline cooperation cases 
typically have competitive effects on both sides of 
the Atlantic and thus these transactions can be 
reviewed by the Commission (or the competent 
National Competition Authority) and the DoT 
in accordance with their respective competition 
regimes (5). In such cases of parallel competence, 
experience has shown in this and other areas that 
cooperation between the relevant competition 
authorities can help promote compatible regula-
tory results and minimize differences in enforce-
ment and policy approach. However, in the 
absence of a formal competition policy coopera-
tion framework between the Commission and the 
DoT all cooperation in the past has been on an ad 
hoc and informal basis. One of the Commission’s 
principal negotiation objectives for the EU-US air 
transport agreement was therefore to establish an 
effective framework for competition policy coop-
eration in the area of international airline coop-
eration agreements between the Commission and 
the DoT.

Promoting compatible regulatory results
The Commission’s starting point has been that 
it is not desirable — even if it were realistic — to 
harmonise EU and US competition laws and that 
an air transport competition policy coopera-
tion agreement should focus on ensuring effec-

(4) In relation to enforcement, the Antitrust Division of 
the DoJ has primary responsibility for enforcing com-
petition laws in the airline industry. The DoJ reviews 
airline mergers and takes enforcement action with 
respect to antitrust violations such as price fixing and 
predatory pricing. However, the DoT has authority to 
review agreements relating to international services and 
may grant antitrust immunity to such agreements. The 
DoT also has authority to take action against unfair or 
deceptive practices and unfair methods of competition 
by airlines.

(5) For the EC, this includes Articles 8�, 82, and 85 of the 
Treaty and their implementing Regulations. For the 
DoT, this includes in particular sections ��308, ��309, 
and ��720 of Title �9 of the United States Code, and 
its implementing Regulations and legal precedents 
pursuant thereto. A detailed discussion is provided in: 
Gremminger, Michael: Competition assessment of air-
line alliances and mergers in the light of an EU-US Open 
Aviation Area — Comparative analysis of the US-EU 
enforcement practice and convergence policy recom-
mendations. George Mason University, School of Public 
Policy Working Paper, June 200�. 
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tive enforcement of the existing rules and not the 
creation of new ones. This position was broadly 
shared by US counterparts and reflects experience 
in other sectors, where a great deal of competition 
policy convergence was achieved despite differ-
ences in substantive laws. The aim of the competi-
tion chapter of the EU-US air transport agreement 
was therefore the promotion of compatible regu-
latory results in the application of the respective 
competition rules by avoiding major differences 
in approach to transatlantic airline competition 
policy issues. Compatible regulatory approaches 
can be promoted in particular through a better 
understanding of the methodologies, analyti-
cal techniques, including the definition of the 
relevant market(s) and analysis of competitive 
effects, and remedies that both sides use in their 
respective independent competition reviews. It is 
in the interest of both EU and US airlines that the 
regulatory environment should be as predictable 
and consistent as possible and that any difficulties 
caused by the fact that cooperation arrangements 
are subject to two different legal systems and dif-
ferent competition enforcement authorities are 
minimised. The agreement therefore envisages 
that the competent competition authorities on 
both sides strive to avoid taking decisions on com-
petition matters that are in conflict or incompat-
ible with one another.

Competition policy related provisions of 
the EU-US air transport agreement
The institutional framework for competition 
policy co-operation in the EU-US air transport 
agreement is laid out in three different texts. In 
Article 20, the competition article of the main 
agreement, the principles underlying the applica-
tion of competition rules to the transatlantic air 
transport market, in particular the principle of 
non-discrimination, are established. This article 
commits the parties to apply their competition 
rules in order to favour competition and not indi-
vidual airlines. Moreover, the article lays down 
the principle of cooperation to minimise differ-
ences in the application of the law and refers to 
the Annex Concerning Cooperation with Respect 
to Competition Issues in the Air Transportation 
Market which establishes the areas and rules of 
cooperation between the DoT and the Commis-
sion (6). This annex provides mainly for three 

(6) While the EU-US air transport agreement will be a 
mixed agreement concluded on behalf of the EC and the 
Member States, the Annex concerning cooperation is 
— in line with previous EC/Third countries cooperation 
agreements in the field of competition policy — limited 
to the Commission only.

areas of cooperation: regular meetings to discuss 
general substantive competition issues; consul-
tation on individual proceedings or cases and 
notification of individual proceedings. It further 
governs the rules relating to the disclosure of 
confidential information between the authorities. 
Finally a Memorandum of Consultations explains 
how the parties envisage dealing with two impor-
tant issues of practical relevance for their coop-
eration. The first concerns the limitations the DoT 
has in exchanging case specific information dur-
ing active investigations (7). The second concerns 
the use by the DoT of the public interest criteria. 
The DoT explains that this decision criterion is 
not an exception to the competition analysis but 
rather an additional requirement for the carriers 
to fulfil in order to obtain the requested antitrust 
immunity.

Conclusion
The new competition policy cooperation frame-
work between the Commission and the DoT estab-
lishes an effective communication and cooperation 
channel. It has the potential to lead to the same 
kind of close and effective transatlantic coopera-
tion as is already best practice between the Com-
mission and the DoJ and the FTC. In particular, 
the new cooperation framework will facilitate the 
assessment of alliances between EU and US car-
riers with a view of achieving compatible regula-
tory results. An important role in this regard will 
be played by the envisaged bi-annual meetings of 
DoT and EU competition experts. These meetings 
will facilitate the exchange of best practices and 
promote a common understanding of the compe-
tition impact of key industry developments.

However it should be clear that the full benefits 
of transatlantic airline competition and effective 
competition policy cooperation can only materi-
alize once a fully liberalized EU-US aviation area 
without any substantial ownership and control or 
traffic rights restrictions is established. This is the 
overall objective of the second stage agreement, 
negotiations for which will start within 60 days 

(7) The DoT face two basic procedural constraints on dis-
cussion of ongoing cases. The first applies largely to 
communications from the Commission to DoT: the 
latter’s decision cannot be based on any substantive 
information or argument unavailable to all parties for 
comment on the record before final decision. Should 
such information be received, it cannot be considered 
in the decision unless it is made available. The second 
constraint involves communications from rather than 
to DoT: the agency cannot demonstrate or appear to 
demonstrate “prejudgment” of the issues — that is, arti-
culating a conclusion before the record in the case is ripe 
and a final decision has been publicly released. 

International cooperation
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of the date of provisional application. Should no 
such agreement be concluded, each party reserves 
the possibility to suspend the rights granted to 
carriers by the existing agreement (8).

(8) The first stage agreement confers diverse and wide 
spread rights to air carriers from both sides. For exam-
ple, air carriers enjoy the right to operate certain air ser-
vices; they are entitled to establish offices in the terri-
tory of the other Party with a view to the promotion and 
sale of their services.




