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Co-operation between competition agencies in cartel 
investigations (1)

Stephen RYAN

� 

The International Competition Network barely 
needs introduction by now. Created in 200�, this 
worldwide network of competition agencies, with 
no concrete headquarters or permanent secre-
tariat, works on substantial and procedural issues 
of competition law and enforcement, in several 
working groups, including one on cartels, which 
is co-chaired by DG Competition and the Hun-
garian Office of Economic Competition.

Over the last two years, DG Competition has been 
working on a report in the cartels Working Group 
on co-operation between competition agencies in 
cartel investigations, the final version of which 
was presented to the 2007 ICN Annual Confer-
ence, which took place in Moscow, Russia, from 
30 May to � June (2). Based on questionnaires 
sent to ICN member agencies, the report aims to 
present a snapshot of the state of co-operation in 
cartel investigations, the different instruments of 
co-operation and their characteristics, and the 
impediments to greater co-operation which exist.

Background
Given the increasingly international nature of 
cartels, crossing the boundaries of jurisdictions, 
co-operation in cartel cases is growing in impor-
tance. Co-operation can involve for instance, coor-
dination of simultaneous inspections, exchange of 
information, discussions on general orientations 
regarding investigations, or gathering of infor-
mation and interviewing of witnesses on behalf 
of another agency. Co-operation can take place 
at the pre-evidence-gathering, evidence-gath-
ering or post-evidence gathering phases. Not 
only actual evidence may be exchanged but also 
“agency information” (information other than 
evidence, which is not necessarily in the public 
domain, but which is generated within the agency 
itself, rather than provided by parties to the inves-
tigation). However, there is a widespread feeling 
in many competition agencies that such co-opera-
tion is still sub-optimal.

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. 
 Responsibility for the information and views expressed 
lies entirely with the author.

(2) ISBN 978-92-79-05�28-9. http://ec.europa.eu/compe-
tition/international/multilateral/cartels_cooperation.
pdf.

Against this background, the ICN cartels Work-
ing Group chose in 2005 to carry out a two-year 
project on co-operation between competition 
agencies in cartel investigations, and DG Compe-
tition of the European Commission volunteered 
to take the lead in carrying out the project. Dur-
ing the first year, a questionnaire was sent by DG 
Competition to the agencies which are members 
of the Cartels Working Group, seeking informa-
tion about their experiences of co-operation with 
other agencies in cartel investigations over the 
previous three years (2002-2005). Twenty agencies 
responded to the questionnaire (3). In the second 
year, brief questionnaires were sent to private legal 
practitioners on the interaction between leniency 
and co-operation, particularly with regard to the 
granting of waivers of confidentiality by immu-
nity applicants. Nine responses were received.

Instruments and means of co-operation 
analysed
In the report, co-operation is treated in a number 
of categories, depending on the type of co-opera-
tion and the instrument used. Each type of co-
operation is analysed in terms of its characteris-
tics, its prevalence, the kind of information which 
can be exchanged, and its advantages and disad-
vantages. The categories of co-operation used in 
the report are the following:

l	Informal co-operation based on the �995 
OECD Recommendation on co-operation (�), 
other similar “soft law” instruments, or with 
no particular legal basis;

l Co-operation based on waivers of confiden-
tiality from undertakings which have applied 
for immunity/amnesty in different jurisdic-
tions, thus allowing the competition agencies 
of those jurisdictions to exchange and compare 
the contents of the different applications;

(3) The competition agencies of Australia, Belgium, Brazil 
(SDE), Canada, the European Union, France, Germany, 
Hungary, Israel, Jamaica, Japan, Mexico, the Nether-
lands, New Zealand, Portugal, Romania, Serbia, South 
Africa, Switzerland and the United States (DoJ). Only 
statistical information was provided, not details of 
investigations.

(4) OECD Council Recommendation Concerning Co-
operation between Member States on Anticompetitive 
 Practices Affecting International Trade, �995.

http://ec.europa.eu/competition/international/multilateral/cartels_cooperation.pdf
http://ec.europa.eu/competition/international/multilateral/cartels_cooperation.pdf
http://ec.europa.eu/competition/international/multilateral/cartels_cooperation.pdf
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l Co-operation based on provisions in national 
law. The national laws of Canada, Germany, 
the USA, Romania, the UK and Australia are 
discussed. Some national laws provide a direct 
legal basis to co-operation, while others only 
provide a mandate to enter into co-operation 
agreements.

l Co-operation based on non-competition-spe-
cific agreements and instruments. This cate-
gory covers essentially Mutual Legal Assistance 
Treaties (MLATs); although the competition 
provisions of Free Trade Agreements would 
also fall into this category, it seems that FTAs 
are very rarely a basis for specific co-operation 
in cartel cases.

l Co-operation based on competition-spe-
cific agreements between jurisdictions. Such 
agreements have proliferated in recent years, 
although only one example of a “second gen-
eration agreement” (permitting the exchange 
of confidential information) exists, between the 
USA and Australia.

l Regional co-operation instruments. This cat-
egory only covers co-operation between EU 
member States within the European Competi-
tion Network under Regulation �/2003.

Experiences of DG Competition

In its reply to the questionnaire, DG Competi-
tion placed emphasis on the importance of the 
far-reaching co-operation provisions made avail-
able to member agencies of the European Com-
petition Network by Regulation �/2003. This 
includes the right of an agency to request another 
member agency to carry out an inspection on its 
behalf, and to transmit to it all the material found. 
All inspections carried out by DG Competition 
involve assistance from one or more ECN member 
agencies, under the terms of Regulation �/2003. 
Regarding co-operation in cartel cases with com-
petition agencies outside the EU (non-ECN mem-
bers), DG Competition reported co-operation 
falling into all the categories mentioned above, 
except MLATs, letters rogatory, and Free Trade 
Agreements. Over a three-year period (2002-5), 
the number of instances of such co-operation 
was: four (informal co-operation), fifteen (dedi-
cated competition agreements), seven (co-opera-
tion based on waivers from immunity applicants). 
One further case involved co-operation with the 
EFTA Surveillance Authority under the terms of 
the European Economic Area Agreement.

Findings on co-operation

Leaving aside regional co-operation within the 
European Competition Network (5), the most fre-
quent type of co-operation reported was co-oper-
ation in the context of bilateral competition agree-
ments (8 agencies), then waivers of confidentiality 
from immunity/amnesty applicants and informal 
co-operation (6 agencies for each of these types 
of co-operation), then non-competition-specific 
agreements such as MLATs (5 agencies); two agen-
cies reported co-operation based on letters roga-
tory, and one reported co-operation based on a 
free trade agreement.

Where MLATs exist, they normally permit a 
deeper level of co-operation, such as only a sec-
ond-generation dedicated competition agreement 
can achieve, but this advantage is constrained by 
the more complex procedures and the fact that 
this instrument is not available to all jurisdic-
tions. Provisions in national law can facilitate co-
operation, but in many cases such national law 
provisions must be used in conjunction with some 
kind of agreement, and do not directly permit co-
operation (although in other cases national laws 
do directly authorise co-operation).

The introduction of leniency programmes in more 
jurisdictions should be singled out as an increas-
ingly important driver of co-operation between 
agencies, via waivers of confidentiality from 
immunity/amnesty applicants. Overall, however, 
it must be said that there is a complex patchwork 
of different types of co-operation and co-operation 
instruments, which is not conducive to efficiency 
or rapidity. Existing co-operation instruments are 
all useful up to a point, but all have disadvantages 
and none is of general usage (for all types of infor-
mation, all phases of an investigation, between all 
types of agencies).

Impediments to greater co-operation.

The report identifies a number of issues which 
contribute to a sub-optimal level of co-operation:

l Complexity and duration of certain co-opera-
tion procedures.

	 Some types of co-operation instrument are 
procedurally complex, and time-consum-
ing, sometimes requiring court warrants. For 
example, letters rogatory and MLATs require 
detailed formal requests to be transmitted via 
the judicial authorities of both jurisdictions, 
and/or diplomatic channels. In many cases, a 

(5) Reported by all 7 EU agencies in the sample, of which 
� reported no other types of co-operation.
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period of well over a year can elapse between the 
sending of a co-operation request and receipt of 
the requested information.

l Absence of waivers of confidentiality

	 The granting of waivers of confidentiality by 
immunity/amnesty applicants is within the dis-
cretion of the applicant in question, and cannot 
be required by a competition agency. Generally, 
an immunity/amnesty applicant is not required 
to disclose in which other jurisdictions it has 
made an application. If a waiver is not granted 
rapidly, time may be lost in trying to persuade 
the applicant to grant a waiver, and the waiver 
may be granted at a later stage in the investiga-
tion, when the information in the application is 
already less useful to other agencies.

l The use of some types of co-operation instrument 
is not open to every agency

	 The only category of co-operation which is 
universally available for use between any two 
competition agencies is informal co-operation. 
Bilateral competition-specific agreements are 
becoming more and more common, including 
between long-established competition juris-
dictions and younger ones, but they are by no 
means universal, and their negotiation may be 
too human-resource intensive for some agen-
cies. Only a limited number of agencies have 
access to MLATs for use in cartel cases, as these 
are usually instruments of judicial co-operation 
and thus not available for use in jurisdictions in 
which cartels are administrative offences only.

l Barriers related to “confidential information”

	 Agencies are often prevented by their own 
national laws from sharing certain types of 
information regarding undertakings in their 
possession with other jurisdictions. These types 
of information are conveniently categorised as 
“confidential information”, although defini-
tions of such information in national laws vary, 
and some national laws do not define them in a 
precise way.

l Limitations on admissibility as evidence of infor-
mation exchanged

	 Some types of information may be exchanged 
between certain agencies, pursuant to co-oper-
ation agreements or other provisions, but not 
used in evidence. This can essentially be for one 
of two reasons. Firstly, a court in the jurisdic-
tion receiving the information might not accept 
it, or a court in the sending jurisdiction might 
not approve of its exchange, essentially because 
the conditions in which it was gathered in the 
sending jurisdiction do not meet the require-

ments applied in the jurisdiction where the 
legal proceedings are taking place. Secondly, 
the agreement or legal provision on which the 
co-operation is based might itself limit the uses 
to which the exchanged information is put.

l Risk to the integrity of the investigation(s) of the 
receiving jurisdiction

	 It is possible that a request for co-operation will 
lead to the sending of information of a type 
which would not only be inadmissible in evi-
dence in the receiving jurisdiction, but which 
would be privileged in the receiving jurisdic-
tion, for example if the receiving jurisdiction 
recognises legal professional privilege while the 
sending jurisdiction does not. While this risk 
can be fairly simply be averted via the use of a 
“taint team” (6) to sift and filter the informa-
tion received before it is transmitted to the case 
team (such as the case in the USA), this is very 
human-resource intensive, and may not be an 
option for smaller agencies.

l Hindrances to exchange of “agency informa-
tion”

	 Exchange of “agency information” is a signifi-
cant aspect of co-operation in cartel cases, but 
this can be hampered by a lack of understand-
ing on both sides of how such information can 
and can not be used. Different agencies may take 
different approaches to the exchange of “agency 
information”, imposing different conditions on 
how it can be used in the other agency, creating 
confusion among agencies which are potential 
beneficiaries of the information.

Ideas for further stimulating co-
operation

Finally, the report produces some relatively mod-
est suggestions as to possible future ways to stim-
ulate further co-operation. These ideas focus on:

l Taking steps to promote multiple immunity/
amnesty applications, information from appli-
cants on the other jurisdictions where they have 
made applications, and the seeking of waivers 
from applicants permitting agencies to com-
pare the contents of their applications.

l Within the bounds of what is legally possible, 
exploring what categories and types of evidence 

(6) A «taint team» is a team of officials other than the case 
team, who sift documents and information received 
from another jurisdiction and only pass on to the case 
team those which they have the right to see without 
compromising the integrity of the proceedings.
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might possibly be considered as “non-confiden-
tial” for the purposes of co-operation between 
agencies.

l In cases where information is exchanged 
between agencies, in application of the OECD 
Best Practices on exchange of information (7), 
a procedure is suggested to check whether the 
rights of defendants have been respected .

l Agencies could make a clear statement on what 
kind of information other than evidence they 
can exchange with other agencies about their 
investigations (that is, the scope and bounda- 

(7) OECD best practices for the formal exchange of infor-
mation between competition authorities in hard core 
cartel investigations, DAF/COMP(2005)25/FINAL, �6 
November 2005.

	 ries of general case discussions with other agen-
cies) without the need for a bilateral agreement. 
They could also include in such a statement 
how they would handle material received from 
other agencies.

DG Competition is taking the findings of the 
report into account, both in its regular ongoing 
cartel investigations, and in its discussions 
with other jurisdictions about various types of 
 agreements concerning competition (Free Trade 
Agreements, dedicated competition agreements 
and so on).

*   *   *


