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A closer look at vertical mergers (1)

Pierre LAHBABI and Sophie MOONEN

I. Introduction (�)
Last February, the European Commission 
launched a public consultation on draft guidelines 
setting out the principles that it intends to apply in 
its assessment of mergers between companies in 
a vertical or conglomerate relationship (so-called 
“non-horizontal mergers”). Four recent cases shed 
further light on how the Commission’s current 
approach to vertical mergers works in practice, 
and in particular on its assessment of whether 
there is a risk of input foreclosure post-merger and 
of what would constitute a suitable clear-cut rem-
edy to eliminate such concerns in Phase I. These 
cases are Philips/Intermagnetics (2), Johnson & 
Johnson/Pfizer Consumer Healthcare (3) (Thales/
Finmeccanica/Alcatel Alenia Space and Telespazio 
(Thales) (�) and Evraz/Highveld (5).

These cases cover a wide variety of sectors: medical 
systems, over-the-counter pharmaceutical prod-
ucts, metals and mining and telecommunications 
satellites. In all these cases, the merger gave rise 
to a risk of input foreclosure by the merged entity 
controlling a key component or raw material for 
its competitors on the downstream markets.

All these cases were concluded with a Commis-
sion clearance decision, either because the Com-
mission concluded that it was not likely that the 
merger would significantly impede effective com-
petition (Philips/Intermagnetics and Thales), 
or because the companies concerned submitted 
divestiture remedies which the Commission con-
sidered satisfactory to eliminate its serious doubts 
(Johnson & Johnson/Pfizer Consumer Healthcare 
and Evraz/Highveld). It is worth noting that three 
decisions were adopted in first phase, but that an 
in-depth investigation proved necessary in the 
Thales case, as the Commission’s first phase inves-
tigation had identified serious concerns that the 
merger would give rise to a risk of input foreclos-

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. 
 Responsibility for the information and views expressed 
lies entirely with the authors.

(2) M.�300 -Philips/Intermagnetics, Commission decision 
of 7 November 2006.

(3) M.�3�� — Johnson & Johnson/Pfizer Consumer Heal-
thcare, Commission decision of �� December 2006,

(4) M.��03 — Thales/Finmeccanica/Alcatel Alenia Space 
and Telespazio, Commission decision of � April 2007.

(5) M.��9� — Evraz/Highveld, Commission decision of 20 
February 2007.

ure, which the remedies proposed by the parties 
could not remove in a sufficiently clear-cut man-
ner.

Below we examine each of these cases in turn, 
starting with the cases decided in first phase, 
before trying to draw some conclusions of more 
general application (6).

II. Philips/Intermagnetics
This case concerned the acquisition by Philips 
of Intermagnetics, its main supplier for two 
key components, magnets and radio frequency 
(“RF”) coils, for the magnetic resonance imag-
ing (“MRI”) systems developed and produced by 
Philips’ healthcare systems division. The Com-
mission examined whether Intermagnetics, once 
integrated in the Philips group, would have the 
ability and incentive to foreclose Philips’ competi-
tors on the downstream market for MRI systems, 
such as General Electric and Siemens.

As regards magnets, the Commission did not 
identify concerns. Pre-merger Intermagnetics had 
already been supplying 99% of its production of 
magnets to Philips for several years. In fact, it was 
found that an input foreclosure scenario was highly 
unlikely. According to the parties, one rationale of 
the transaction was the need for a very close part-
nership between the magnet supplier and the MRI 
system producer when it comes to development of 
new MRI systems. Vertical integration between 
Intermagnetics a supplier of magnets for MRI and 
Philips as a supplier of MRI systems would thus 
facilitate such cooperation, and provide Philips 
with the security of sourcing of its own magnets 
in the future. Vertical integration was found to be 
a widespread business model in the relevant field 
of activity and is used by Philips’ rivals General 
Electric and Siemens.

However, as regards RF coils, Intermagnetics was 
a supplier of this key input to several third party 
MRI system suppliers. Following a more detailed 
investigation, the Commission found that, despite 
Intermagnetics’ high market shares on the open 
market, the ability of the new entity to foreclose 
RF coils customers would be limited.

In the short term, the merged entity would 
be bound by existing RF coil supply contracts 

(6) The reader is invited to refer to the full text of the deci-
sions for an exhaustive discussion of the relevant mar-
kets in each case.
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between Intermagnetics and its customers. These 
were long-term contracts with severe penalty 
clauses for any disruption of supply, and a close 
analysis of these contracts showed that they would 
have made a scenario of voluntary disruption post 
merger counterproductive.

In the longer term, any attempt by the merged 
entity to disrupt supply to existing customers of 
Intermagnetics could be countered by these cus-
tomers. The market investigation showed that 
customers could turn to at least one other RF coil 
manufacturer that was deemed able to step up its 
production of RF coils. Furthermore, the custom-
ers in question have strong research capabilities 
and the expertise necessary to develop and manu-
facture RF coils and would be able to produce a new 
model of RF coils within two years. As a matter of 
fact, there had been several instances in the past 
of such customers switching from Intermagnetics 
to internal production of RF coils in less than two 
years. Alternatively, Intermagnetics’ customers 
would be able to sponsor entry upstream.

Thus, the market investigation showed that 
 Intermagnetics’ existing supply contracts would 
have little room for manoeuvre to foreclose in the 
short term, and that Philips’ rivals would have 
the ability to adapt to restricted access of RF coils 
for MRI in the medium term by developing their 
internal capabilities or resorting to an alternative 
supplier.

In addition to this very limited ability to foreclose, 
the Commission found that the incentives for the 
new entity to engage in any form of input foreclos-
ure after the expiry of the supply contracts would 
be minimal. It appeared that the new entity could 
not expect to make profits by stopping the supply 
of RF coils (7). Philips made low gross margins on 
the market for MRI systems. However, relative to 
Philips’ MRI activity, the RF coil activity of Inter-
magnetics was very profitable. Thus, stopping 
the supply of RF coils would require substantial 
expected extra sales of MRI systems to offset the 
loss of RF coils sales. However, since customers of 
Intermagnetics could circumvent any expected 
disruption of supply (8) by resorting to internal 
production or an alternative supplier, there would 
be no guarantee that these extra sales of MRI sys-
tems could be made, and therefore this strategy 
did not appear to be profitable for the new entity. 
 Neither did input foreclosure by price increases 

(7) Or engaging in a disruption of supply that would compel 
customers to stop purchasing RF coils from Interma-
gnetics.

(8) This disruption of supply is expected when negotiations 
to renew contracts for the supply of RF coils starting two 
or more years from now collapse.

seem to be profitable (9). Price increases would have 
an impact on less than [5-�5%] of General Electric 
and Siemens’ production costs for MRI systems 
and would therefore be unlikely to force them to 
increase their selling prices on a sustainable basis 
in view of their ability to switch. Furthermore, any 
short-term additional profits resulting from price 
increases on RF coils would be likely to be offset 
by profit losses in the longer term. Accordingly, 
the Commission concluded that, post-merger, 
Philips/Intermagnetics would not have the incen-
tive to reduce its sales of RF coils to its rivals.

The Commission also assessed whether the trans-
action could lead to a risk of customer foreclos-
ure for Intermagnetics’ rivals for the supply of RF 
coils for MRI. This scenario was not regarded as 
likely by the Commission since Philips already 
purchased a significant share of its RF coils from 
Intermagnetics before the Transaction.

III.  Johnson & Johnson/Pfizer 
Consumer Healthcare

This case concerned the acquisition by Johnson 
& Johnson (“J&J”) of Pfizer’s entire consumer 
healthcare division, Pfizer Consumer Health-
care (“PCH”). Apart from a number of horizon-
tal overlaps for over-the-counter pharmaceutical 
products and personal care products (some of 
which required the divestiture of J&J’s daily-use 
mouthwash in the EEA and of PCH’s antifungals 
in Italy), the merger gave rise to a problematic ver-
tical relationship in the area of nicotine replace-
ment therapy (NRT) products, more particularly 
as regards nicotine patches.

A company acquired by J&J in 200�, ALZA, is 
active in the development and manufacturing of 
innovative drug-delivery systems, among which 
transdermal drug-delivery patches. ALZA is how-
ever not marketing directly transdermal nicotine 
patches to consumers, but has concluded exclusive 
supply agreements with regional “distributors”: 
PCH in Canada, Sanofi-Aventis in the United 
States and South Korea, and GlaxoSmithKline 
(“GSK”) in the rest of the world. Under its exclu-
sive supply agreement with GSK, ALZA supplied 
all GSK’s needs for nicotine patches and cooper-
ated with GSK in the development of nicotine 
patch products. GSK is the holder of the marketing 
authorisations in the various countries in which 
it sells nicotine patches supplied by ALZA under 

(9) As put forward in para �0 of the draft non-horizontal 
guidelines, the lower the margins upstream, the lower 
the loss from restricting input sales. In this case, conver-
sely, upstream margins were relatively high.
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its brand NiQuitin. The success of the partnership 
between ALZA and GSK was based on a division 
of responsibilities between the two companies.

Among PCH’s activities acquired by J&J was the 
Nicorette business, which produces a broad range 
of NRT products, including nicotine patches. Fol-
lowing the merger, GSK would therefore find itself 
in a situation where it would be supplied by its 
main competitor on the downstream markets for 
nicotine patches and NRT products in general, the 
new entity J&J/PCH.

There are three main competitors on the market 
for nicotine patches, GSK, PCH (which is verti-
cally-integrated) and Novartis (which sources 
nicotine patches from Lohman Therapy System, 
in which Novartis holds a shareholding). The 
Commission’s investigation showed that nico-
tine patches are relatively complex to develop and 
manufacture. In addition, as nicotine patches are 
pharmaceutical products, any change in the man-
ufacturing process requires the approval from the 
relevant health authorities. They are also branded 
consumer products for which demand fluctuates 
and for which quality and security of supply are 
essential. These factors explain why the accepted 
business models involve vertical integration or 
long-term exclusive supply agreement between 
nicotine patch producers upstream and the com-
panies marketing nicotine patches downstream.

The market investigation led to the conclusion that 
there was a risk that post-merger, the new entity 
would have the ability and incentive to foreclose 
GSK, its competitor on the downstream markets. 
As regards ability, it is worth noting that there was 
no risk that ALZA would refuse to supply GSK (in 
light of the existing ALZA-GSK supply agreement), 
but rather a risk that the new entity would seek 
to reduce the competitiveness of GSK’s NiQuitin 
patches by, for example, limiting or reducing sup-
ply, degrading quality, increasing costs of goods, 
or disrupting R&D. The provisions of the exist-
ing contract were not sufficient to prevent such a 
strategy. For example, in order to launch NiQui-
tin in a new country, GSK would be dependent on 
the new entity to increase the volumes supplied. 
The market investigation further showed that 
GSK would not be in a position to source nicotine 
patches with the required design and quality from 
other patch suppliers in the short term. As regards 
incentive, the new entity would stand to increase 
its own downstream sales of Nicorette nicotine 
patches to the detriment of GSK’s NiQuitin as the 
Commission’s market investigation showed that 
a significant share of customers would switch to 
Nicorette if they no longer had access to NiQuitin. 
Finally, such an input foreclosure strategy would 
have a direct impact on competition on the down-

stream markets for nicotine patches, by reducing 
the competitive constraints NiQuitin exerts on 
Nicorette, leading to reduced choice and increased 
prices for consumers.

The Commission took the view that behavioural 
commitments to amend the supply agreement to 
prevent price increases or other anti-competitive 
behaviours would not be sufficient to exclude the 
risk of input foreclosure. Therefore J&J commit-
ted to divest ALZA’s nicotine patch manufactur-
ing business (either ALZA’s international nicotine 
patch business i.e. the manufacture for exclusive 
supply to GSK, or, if no suitable purchaser was 
found within the first divestiture period, ALZA’s 
global nicotine patch business). In March 2007, 
the Commission approved the sale of ALZA’s 
international nicotine patch business to GSK. This 
remedy will, after a transition period allowing 
GSK to set up its own nicotine patch manufactur-
ing facilities and obtain all necessary regulatory 
approvals, eliminate the vertical relationship and 
turn GSK into a vertically-integrated operation.

IV. Evraz/Highveld

In Evraz/Highveld, Evraz, a large Russian inte-
grated steel producer acquired Highveld, a South 
African steel and vanadium producer. The trans-
action gave rise to several horizontal and vertical 
relationships at various levels of the vanadium 
supply chain, deriving in particular from the lead-
ing position of the new entity at the feedstock level. 
The case is interesting as it combines horizontal 
factors (strong position in the supply of vanadium 
feedstock) and vertical factors (presence on the 
downstream markets). The Commission cleared 
the transaction conditional upon the divestment 
of the whole of Highveld’s integrated vanadium 
operations.

The vanadium production chain may be divided 
into three vertically-related stages: vanadium 
feedstock, vanadium oxides and finished vana-
dium products (90% of which is ferrovanadium 
used for steel applications). The vertical competi-
tion concern arose from the parties’ leading posi-
tions as suppliers of vanadium feedstock. The issue 
was both of a horizontal and of a vertical nature 
since it resulted from the combination of the par-
ties’ vanadium feedstock resources (horizontal 
overlap) and the vertical relationship between the 
parties at the three levels of the production chain 
(vertical relationship).

The vertical issue examined by the Commis-
sion was whether the transaction would give the 
merged entity the ability and incentive to reduce 
the global production of vanadium feedstock so 
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as to increase global vanadium prices and to fore-
close the downstream rivals it supplies with vana-
dium feedstock.

The analysis of the vanadium industry’s structure 
showed that the parties would have an economic 
interest to reduce their own production of the 
most costly vanadium feedstock (vanadium bear-
ing ore), to restrict access to the most economi-
cal vanadium feedstock (vanadium steel slag) 
to third parties and to redirect this feedstock to 
their own downstream production facilities. This 
strategy would at the same time reduce the global 
production of vanadium feedstock, leading to an 
increase in global vanadium prices, and increase 
Evraz/Highveld’s downstream rivals’ costs. The 
Commission investigated both the merged entity’s 
ability (acquisition of downstream assets to proc-
ess vanadium steel slag) and its incentive (large 
production base to benefit from higher vanadium 
prices) to adopt this strategy — which would have 
resulted in higher vanadium prices overall. The 
Commission estimated that such risks were suf-
ficiently serious to justify the opening of an in-
depth investigation in the absence of remedies.

It is important to note that the Commission 
explicitly focused its assessment on the impact of 
the merger on customers of finished vanadium 
products. The issue was whether the merger could 
lead to price increases in these downstream mar-
kets. In line with an effects-based approach, cer-
tain changes in the industry structure, such as the 
degree of vertical integration or the potential mar-
ginalization of companies active at the intermedi-
ate level of the supply chain, are negative only if 
they have eventually an impact downstream.

The competitive assessment therefore focused on 
the likely price variations for finished vanadium 
products as a result of a change on the supply side 
(capacity withdrawal). The supply of vanadium 
feedstock is relatively inelastic in the medium 
term given that two thirds of it is a by-product of 
other industrial processes (mainly steel making 
and petro-chemicals) and one third comes from 
vanadium/iron ore mines with long development 
times for new capacity. Very few greenfield vana-
dium mines are foreseen to come on stream before 
20�0, except for one large project in Australia. In 
addition, after a period of high vanadium prices, 
stocks of products are at a low level. On the 
demand side, vanadium use grows in line with the 
consumption of high strength low alloy steels and 
other end applications. In most of these end appli-
cations, substitution of vanadium by other mate-
rials is limited for technical reasons.

After extensive discussions with the merging par-
ties and a leading mining and metals consultancy 

firm, the Commission considered that these dif-
ferent factors on the supply and demand side point 
toward low price elasticity of demand and support 
the economic incentive of production withdrawal 
by the parties.

The parties proposed structural remedies con-
sisting in the divestment of the entire vanadium 
assets of Highveld, in order to obtain a clearance 
of the case in first phase. The scope of the assets to 
be divested was significantly extended during the 
procedure, in order to ensure the divested enti-
ty’s independence and viability. The Commission 
considered that the competition problem created 
by the combination of the parties’ vanadium feed-
stock resources could not be solved by a divestment 
limited to downstream assets. Access to its own 
feedstock and to end customers was essential for 
the divested business to compete effectively on the 
market. The final remedy package thus includes 
assets at all level of the supply chain, in particu-
lar at the upstream level of vanadium feedstock. 
Evraz committed to divest a significant share of an 
iron/vanadium ore mine located in South Africa 
or, at the option of the buyer, an equivalent share 
of the reserves to be operated by the purchaser as a 
mine. The package also included a commitment to 
supply vanadium slag at the current rate.

V.  Thales/Finmeccanica/Alcatel Alenia 
Space and Telespazio

In Thales/Finmeccanica/AAS and Telespazio, 
Thales acquired Alcatel’s shareholding in AAS 
and Telespazio, two joint ventures jointly con-
trolled by Alcatel and Finmeccanica, respectively 
active in space systems and space services. The 
evidence collected during the first phase inves-
tigation pointed to serious risks on competition, 
which the package of behavioural commitments 
offered by the parties were, in the Commission’s 
view, insufficient to remove in a clear-cut manner. 
The in-depth investigation however removed the 
Commission’s serious doubts, and the transaction 
was cleared without conditions.

The acquisition of joint control of AAS by Thales 
resulted both in the combination of AAS’ activi-
ties as a commercial telecommunications satellite 
prime contractor, Thales’ activities as a producer 
of Travelling Wave Tubes (TWTs), a key compo-
nent of commercial telecommunications satel-
lites, and AAS’ activities in the field of Electronic 
Power Conditioner (“EPC”), another essential 
satellite component. Combined with TWTs, EPCs 
constitute the Travelling Wave Tube Amplifiers 
(“TWTAs”) that are used to amplify the satellite’s 
electro-magnetic signals before they are sent back 
to Earth. The relevant markets investigated by the 
Commission were therefore TWTs and EPCs at 
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the upstream level, TWTAs at the intermediate 
level and commercial telecommunications satel-
lites at the downstream level.

The Commission assessed the likelihood and 
potential effect of input foreclosure at two levels, 
at the TWTA level and at the satellite prime con-
tracting level. As Thales has a very strong, almost 
dominant, position at the TWT level, the Com-
mission’s investigation focused on non-price dis-
crimination at the pre-award stage (during the 
quotation process and before the TWT contract is 
signed) which could not be detected by other mar-
ket players — or by antitrust enforcers.

At the end of its first phase investigation, the Com-
mission considered that there was a serious risk 
that competition would be significantly impeded 
through various vertical foreclosure scenarios. 
The Commission also noted that, before such con-
cerns could be alleviated, a number of complex 
technical and economic issues needed further 
investigation. During its in-depth investigation, 
the Commission collected additional information 
from market players, visited Thales and AAS pro-
duction sites and analysed internal documents of 
Thales and AAS.

Given the specificities of the space industry, there 
is a very small number of market players at each 
level of the value chain. In particular, Thales is the 
leading player at the TWT level, L3, an American 
company, is its only competitor and Tesat (a sub-
sidiary of EADS) and L3 are the two leading play-
ers at the EPC and TWTA levels. The market for 
commercial telecommunications satellites is more 
competitive with two European players, AAS and 
Astrium (a subsidiary of EADS), four American 
suppliers (Boeing, Lockheed Martin, Loral and 
Orbital) and Russian, Chinese and Indian players. 
The Commission analysed in depth each market 
player’s product range and production capacities 
for TWTs, EPCs and TWTAs.

In its second phase investigation, the Commission 
focused its assessment on two main issues: the 
competitive constraint exercised by L3 on Thales 
for TWTs and AAS’ EPC production range and 
production capabilities. Evaluating L3’s competi-
tive strength turned out to be essential to under-
stand whether Thales’ TWT customers would 
switch to L3 if they were foreclosed. This issue was 
key to the assessment of Thales’ economic incen-
tives to foreclose its TWTA and satellite rivals. 
AAS’ EPC capabilities also proved crucial to the 
analysis of whether it would be feasible for the 
merged entity to combine AAS’ EPCs with Thales’ 
TWTs to foreclose its rivals. In its in-depth inves-
tigation the Commission collected solid evidence 

showing that both L3’s competitive TWT product 
offering and AAS’ restricted EPC capabilities seri-
ously limited the risk of input foreclosure.

The in-depth investigation demonstrated that L3 
is a credible competitor to Thales for most TWT 
 frequency bands and that the majority of TWT 
customers considered that L3’s TWTs were com-
petitive as compared to Thales’. L3 has also the 
major competitive advantage in that it is completely 
vertically-integrated and produces its EPCs inter-
nally. Due to this presence of L3, the Commission 
considered that the merged entity would incur a 
significant commercial risk if it were to foreclose 
its downstream rivals as it would lose TWT sales 
without being certain to gain a decisive advantage 
at the TWTA or satellite levels.

As regards EPCs, the market investigation estab-
lished that Tesat and L3 were the two leading 
players in terms of product range and produc-
tion capacities and that AAS was not considered a 
credible supplier of EPCs by most market players 
so far. In particular, AAS does not have dual EPCs 
(EPCs that provide power to two TWTs), which 
now account for half of the EPC demand. This 
is a growing market segment. The development, 
qualification and the acquisition of flight heritage 
of AAS’ dual EPCs will require several years. AAS 
also has a limited EPC production capacity and 
would be unable to increase this capacity rapidly. 
These factors restrict the merged entity’s ability to 
integrate AAS’ EPCs with Thales’ TWTs and fore-
close its competitors, since it will remain depend-
ent on third-party suppliers for at least half of its 
EPC needs.

As in Philips / Intermagnetics, the Commission 
evaluated Thales’ and AAS’ margins at each level 
of the supply chain. It turned out that, due to more 
intense competition, margins are lower at the sat-
ellite level, than at the component level. The differ-
ent margins available at the different production 
levels do not give Thales incentives to forego sales 
of profitable satellite components for uncertain 
benefits at the subsystems or satellite level. It is 
not guaranteed that a TWT foreclosure strategy 
would increase significantly AAS’ chances to win 
satellite bids since L3 offers competitive TWTs. 
In addition, the overall competitiveness of satel-
lite prime contractors offers depends not only on 
the TWTs but also on a broad range of parameters 
(satellite architecture, satellite subsystems, sched-
ule and price, etc.). The benefits of any foreclosure 
are therefore very uncertain.

One of the other interesting points of the Thales 
case is that the Commission carried out a very 
detailed assessment, by market segment, of the risk 
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of foreclosure. The overall picture above is valid 
for the most common TWTs and EPCs, but L3 
and AAS’ capabilities depend on the type of TWT 
and EPC. Furthermore, customer preferences in 
terms of components and satellite supplier are 
important factors influencing the parties’ incen-
tives to foreclose. For the two scenarios mentioned 
above, the Commission thus identified a number 
of market segments based on TWT, EPC and cus-
tomer preferences and assessed separately the new 
entity’s ability and incentives to foreclose in each 
market segment. The relative importance of these 
market segments was estimated on the basis of all 
telecommunications satellites contracts awarded 
between 200� and 2006. In this way, the Commis-
sion quantified the share of the TWT/EPC mar-
ket on which the foreclosure was likely, possible 
(without being likely) or unlikely.

This analysis showed that foreclosure was likely 
only in less than �0% of TWTA and satellite bids. 
In addition, foreclosure at the satellite level was 
unlikely as long as competition exists at the TWTA 
intermediate level. Satellite prime contractors 
generally purchase integrated TWTAs (instead of 
TWTs) and competition to supply prime contrac-
tors usually takes place at this level. This means 
that an impediment to competition at the TWTA 
level is required to see an effect at the satellite level 
and that the two issues are interdependent.

Thus, at the TWTA level, the transaction would 
not have a major effect given the very limited mar-
ket segments where the new entity would be able to 
foreclose its rivals. The transaction could possibly 
be beneficial to competition if the new entity were 
to enter those narrow market segments, where it is 
currently not operating, in competition with Tesat 
and L3. The new entity would emerge as a third 
player on certain segments of a market where 
there are only two players at present. This means 
that the merger may provide incentives to the 
merging parties to compete on the downstream 
market and this would increase competition. Even 
if an extreme scenario is envisaged, where Tesat 
would be forced to exit the market, Thales would 
effectively replace Tesat and the current duopoly 
situation would remain unchanged. There is no 
reason to believe that this would impede competi-
tion, since both Tesat and Thales are part of space 
groups also active as prime contractors of com-
mercial telecommunications satellites.

At the prime contracting level, the Commission 
assessed whether a foreclosure strategy limited to 
very narrow market segments would negatively 
affect the competitiveness of the merged entity’s 
rival satellite prime contractors. This is clearly 
not the case since satellite prime contractors are 
generally active in several market segments and 

achieve a significant part of their business in the 
institutional markets (with national and interna-
tional space agencies), which are not affected by 
the proposed transaction. In addition, there are 
several credible prime contractors, which makes 
the market for commercial telecom satellites very 
competitive. This limits the risk of a significant 
impediment to competition.

As a result of this detailed analysis, the Commis-
sion cleared the merger without conditions.

VI. Conclusions
This brief overview of four recent cases involving 
vertical effects shows that the Commission has 
now developed a consistent practice and meth-
odology to vertical mergers. This methodology, 
which is now being consolidated in Non-horizon-
tal Merger Guidelines (�0), includes a three-step 
analysis in which the Commission assesses (i) the 
merging parties’ ability and (ii) their incentives to 
pursue a foreclosure strategy, followed by (iii) an 
analysis of the impact that such foreclosure would 
have on consumers in the downstream markets in 
terms of prices, quality and similar competitive 
parameters. These various examples of merger 
investigations carried out by the Commission also 
demonstrate a clear focus on consumer welfare as 
the principal aim of EC merger control. In Philips/
Intermagnetics, in spite of high market shares 
upstream in the “open” market, vertical concerns 
were excluded because no harm to downstream 
customers could be shown. Similarly, in Thales/
AAS, a detailed analysis of the competitive con-
straints on the merging parties allowed the Com-
mission to dispel serious doubts that arose from 
the presence of a high level of concentration at 
various stages of the value chain. By contrast, in 

Consumer Healthcare, likely consumer harm 
could be expected and remedies were necessary.

The methodology and case practice now devel-
oped by the Commission provide a good illus-
tration of how a consumer welfare analysis can 
be made workable, through an appropriate use 
of proxies and a detailed analysis of competitive 
constraints — in spite of the challenge of doing 
so in a prospective manner and in a short time 
frame, a constraint inherent in merger control.

Finally, as regards remedies, while the examples 

Consumer Healthcare make clear that it is possi-

(10) The text of the draft Guidelines, as well as the comments 
received in response to a public consultation, are availa-
ble on DG Competition’s website: http://ec.europa.eu/
comm/competition/mergers/legislation/non_horizon-
tal_consultation.html.

of Evraz/Highveld and Johnson & Johnson/Pfizer 

Evraz/Highveld and Johnson &  Johnson/Pfizer  

http://ec.europa.eu/comm/competition/mergers/legislation/non_horizontal_consultation.html
http://ec.europa.eu/comm/competition/mergers/legislation/non_horizontal_consultation.html
http://ec.europa.eu/comm/competition/mergers/legislation/non_horizontal_consultation.html
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ble to find appropriate structural remedies even in 
Phase I, a word of caution is warranted as regards 
behavioural remedies such as commitments to 
supply inputs to rivals. Such remedies indeed 
will usually fail to remove the incentives for the 
merged entity to engage in vertical foreclosure. 
In many cases, the commitments will not be suf-

ficiently constraining to remove the merging par-
ties’ ability to foreclose. In Thales behavioural 
commitments could not be accepted in Phase I 
and, more generally, it can be expected that verti-
cal mergers raising competitive issues will be diffi-
cult to resolve through behavioural commitments 
alone.


