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Cartels

Commission re-adopts cartel decisions in the steel sector (1)

Téa Katarina BROMS and Susanne LAGEARD, 
Directorate-General for Competition, units F-1 and F-2

Introduction 

In 2006, the Commission corrected procedural 
errors in cartel cases in the steel sector which had 
led to the annulment of two cartel decisions by the 
EC Courts (2). The Commission’s intention is to 
correct any procedural error to ensure that com-
panies will not escape cartel fines for procedural 
reasons.

The two cartel decisions re-adopted in 2006 con-
cerned hot-rolled steel beams used in the construc-
tion industry (Steel beams case) and stainless steel 
products (Alloy Surcharge case). In both cases the 
Courts had found that the Commission had not 
explicitly invited one addressee of its final deci-
sion to give its views on some parts or the whole of 
the infringement on which it was held liable. These 
errors were corrected by reopening the proceed-
ings and addressing new Statements of Objections 
against companies that had not been fully heard 
on the original Statement of Objections.

For both decisions, the ECSC Treaty still con-
stituted the substantive law applicable since the 
infringement was committed whilst the Treaty 
was still in force (the ECSC Treaty expired in 
2002). As regards procedure, the law applicable 
was the existing EC Treaty.

Steel beams case

In 200�, the Court of Justice annulled the judg-
ment of the Court of First Instance and, on pro-
cedural ground, the Commission cartel decision 
from year �994 in Steel beams case (�) in so far it 
concerned one undertaking, Arbed SA (Decision 
of the Commission 94/2��/ECSC (4)). The Com-
mission decision imposing fines was addressed 
to Arbed SA while the Statement of Objections 
in �992 had been sent to TradeArbed, Arbed SA’s 
subsidiary.

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

(2) For Steel beams: T-��7/94 [�999] ECR II-�0� and C-�76/99 
P [200�] ECR I-�0687. For Alloy surcharge: T-4�/98 and 
T-47/98 [200�] ECR II-�7�7 and C-6�/02 P and C-7�/02 
P, not yet published. 

(3) Case COMP �8.907– Steel beams.
(4) OJ L ��6, 6.�.�994, p. �.

Following the judgements, the Commission 
re-opened the procedure as regards Arbed SA 
and issued a Statement of Objections in March 
2006 correcting the procedural error (�) and, on 
8 November 2006, re-adopted the decision in Steel 
beams case. The facts and the substance of the 
decision were based on the findings of the earlier 
Commission decision with the exception of objec-
tions that were dismissed by the Court of First 
Instance.

In order to avoid discrimination between the 
companies that were fined on the basis of the 
old decision in �994, the Commission set the 
fine taking into account the ruling of the Court 
of First Instance. The amount of the fine was 
€ �0 000 000.

Alloy surcharge case
The Commission, in its decision of 20 December 
2006 in Alloy surcharge case (6), held Thyssen-
Krupp Stainless AG (TKS) liable for Thyssen Stahl 
AG’s (TS-AG) conduct during the years �99� and 
�994 after it sent a Statement of Objections to TKS 
giving it the possibility to defend the allegations 
raised against TS-AG. The cartel infringement as 
such — collusion on a price element of stainless 
steel products — was not at issue in the re-adop-
tion case.

In order to hold TKS liable for the illegal behav-
iour of TS-AG, the Commission based itself again 
on the explicit and voluntary statement from TKS 
given to the Commission during the old investi-
gation procedure (Decision of the Commission 
98/247/ECSC (7)) according to which TKS takes 
over the liability for the behaviour of TS-AG. The 
Commission highlights that the Courts accepted 
that such a statement could lead to a transfer of 
liability. No legal nor economic succession is 
invoked in this respect.

(5) The Statement of Objections and the Commission deci-
sion in 2006 were addressed to Arcelor Luxembourg S.A 
(ex-Arbed SA), Arcelor International SA (ex-TradeAr-
bed SA), the wholly-owned subsidiary of Arbed SA, and 
to Arcelor Profil Luxembourg S.A. (ex-ProfilArbed SA, 
the economic successors of the steel beams activities of 
Arbed SA). Following the creation of Arcelor as a result 
of the merger between Arbed, Aceralia and Usinor 
in 2002, TradeArbed SA changed its name to Arcelor 
International. 

(6) Case COMP �9.2�4 — Alloy surcharge.
(7) OJ L �00, �.4.�998, p. �.
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In order to avoid discrimination between the 
companies that were fined on the basis of the old 
decision in �998, the Commission set the fine in 
exactly the same manner as in the �998 decision 
taking into account the ruling of the Court of 
First Instance. This means that the final amount 
of the fine was € � �68 000.




