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Commission adopts revised Leniency Notice to reward companies 
that report hard-core cartels (1)

Sari SUURNÄKKI and María Luisa TIERNO CENTELLA, 
Directorate-General for Competition, units F-3 and F-4
� 

On 6 December 2006 the Commission adopted a 
revised Notice on Immunity from Fines and Reduc-
tion of Fines in Cartel Cases (the “2006 Leniency 
Notice”). The 2006 Leniency Notice builds on the 
achievements of the 2002 Leniency Notice, which 
has undoubtedly made a key contribution to 
uncover and put an end to numerous hard-core 
cartels. Therefore the improvements in the Leni-
ency Notice have focused on providing more guid-
ance to applicants and increasing the transparency 
of the procedure. This further guidance is expected 
to result into leniency applications of better quality 
for the purpose of the investigation. The revised 
Leniency Notice entered into force on 8th December 
2006, upon its publication in the Official Journal of 
the European Union (2). From that date it has been 
applicable to companies which file for leniency in a 
cartel case as long as no other company is already 
co-operating with the Commission under the 2002 
Leniency Notice in the same cartel. The procedure 
to protect corporate statements applies, however, 
from the moment of publication of the Notice to all 
pending and new applications for leniency.

Background
The Commission has given a high priority for 
detection and deterrence of cartels for several 
years. Effective action against cartels requires a 
combination of appropriate sanctions and incen-
tives for participants to report cartels, thereby 
contributing to deter the creation of cartels as 
well as to terminate and punish them. Rewarding 
participants uncovering secret hardcore cartels 
introduces a destabilising factor in the otherwise 
comfortable environment of a cartel and increases 
the chances of their detection. The Commission 
leniency policy applies only to secret hardcore 
cartels in the understanding that their secrecy 
(sometimes protected with sophisticated means 
and technology), and the fact that such arrange-
ments are concluded between, competitors justi-
fies this approach. Other infringements of the EC 

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. 
 Responsibility for the information and views expressed 
lies entirely with the authors. The authors wish to thank 
Flavio Laina for his comments.

(2) OJ C 298, 8.�2.2006, p. �7-22.

competition rules are easier to detect and prove 
with the other enforcement tools or with the help 
of complainants.

Therefore, since adoption of the first Leniency 
Notice in �996 (�), leniency policy has been one 
of the central elements in the Commission action 
against cartels. The �996 Leniency Notice was 
replaced on �9 February 2002 by a new Notice 
(4), of which the Commission has now launched a 
revised version.

The 2002 Leniency Notice has been a formidable 
and successful tool to destabilise and disrupt car-
tels and to encourage companies to report wrong-
doings to competition authorities. However, it had 
become apparent that there is a need to increase its 
effectiveness. Until the end of 200� the Commis-
sion had received 87 requests for immunity, but 
granted a conditional immunity only on �� appli-
cations. These figures reflect the fact that numer-
ous immunity applications have not provided the 
necessary insider information and evidence on the 
alleged cartel to meet the immunity threshold. In 
addition, there have been cases where immunity 
has been granted after an applicant has supple-
mented its application, but the process has taken 
a lot of time. The reason behind this is that the 
2002 Leniency Notice does not provide specific 
guidance to the applicants as to what to submit in 
order to qualify for the immunity threshold. This 
has often resulted in a lot of time being spent on 
supplementing the applications.

Hence, following more than four years of practice 
in the implementation of the 2002 Notice, it was 
time to have the experience gained reflected in the 
Notice, in particular by clarifying the immunity 
threshold as well as the conditions for immunity, 
which now extend to the reduction of fines. Some 
clarification has also been added to the threshold 
for reduction of fines. Finally, the procedure now 
incorporates certain flexibility with the introduc-
tion of a discretionary marker system, whereby 
an applicant’s place in the queue for leniency can 
be protected for a limited period of time. Moreo-
ver, the new Notice finally includes the procedure 
already in force to protect corporate statements 

(3) OJ C 207, �8.7.�996, p. 4.
(4) OJ C 4�, �9.2.2002, p. �-�.
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made by companies within the Leniency pro-
gramme from the risk of discovery in civil dam-
age proceedings, in particular in third country 
jurisdictions. Each of these areas is discussed fur-
ther below.

The amendments to the Leniency Notice are also 
fully in line with the European Competition Net-
work’s Model Leniency Programme, which was 
adopted on 29 September by the heads of the EU 
competition authorities. The revision also takes 
account of public consultations held on revision 
of the Notice in February (on the oral statements 
procedure) and October 2006 (on a draft revised 
Notice).

The immunity threshold
Only the first undertaking making a decisive con-
tribution to the Commission case will be eligible 
for immunity from fines, provided that one of the 
two thresholds set in the Notice are met. Several 
clarifications have been made to the immunity 
thresholds. At the same time there remains for 
companies at least the same incentives as before to 
come forward with their applications.

a)  Immunity for enabling the Commission 
to carry out a targeted inspection

In particular, experience shows that there was a 
need for further guidance for potential applicants 
on the point 8(a) threshold of the Notice that 
applies in situations where the Commission does 
not yet have enough information to carry out an 
inspection. To avoid uncertainties as to what type 
of information and evidence is necessary to meet 
this threshold for immunity, the Notice provides 
a list which helps applicants to anticipate what 
is required (see point 9 of the Notice). This list 
includes both a corporate statement describing 
the functioning and participants to the cartel, and 
giving all relevant explanations on the pieces of 
evidence submitted, as well as documentary evi-
dence available to the applicant at the time of its 
submission.

The Notice also specifies that the applicants 
should provide sufficient evidence to enable the 
Commission to carry out the inspection in a “tar-
geted” manner. An immunity applicant by defini-
tion has been a party to an alleged cartel that is 
subject to the application. It should therefore be 
in a position to provide to the Commission such 
“insider” knowledge of the cartel that would allow 
it to better target its inspection with more precise 
information as to, for instance, what to look for in 
terms of evidence and where it might be found. 
The information and evidence listed in point 9 of 
the Notice will accordingly allow for the inspec-

tions to be better focused. Some respondents to 
the public consultation on the draft Notice que-
ried what the word “targeted” meant and whether 
it had something to do with the expected result of 
the inspection. To make this point clear, the Notice 
specifies that the assessment of the “targeted 
inspection” threshold will have to be carried out 
ex ante, i.e. without taking into account whether 
a given inspection has been successful or even 
whether an inspection has been carried out. The 
assessment will be made exclusively on the basis of 
the type and quality of the information submitted 
by the applicant (�).

However, since immunity applicants are expected 
to enable the Commission to carry out surprise 
inspections, they are expected to be diligent in 
safeguarding the element of surprise, as far as they 
are concerned. Under the 2002 Leniency Notice, 
it was not clear how to balance this concern with 
the interest of an applicant to provide upfront as 
much information and evidence as is available to it 
in order to qualify for conditional immunity. The 
2006 Leniency Notice spells it out that applicants 
are not required to produce in their initial appli-
cation for immunity information and evidence, 
the collection of which would jeopardise a Com-
mission inspection. If an applicant learns that its 
internal inquiries, carried out for the purposes of 
completing or supplementing an application, raise 
a real concern of alerting other cartel members 
prior to an inspection, it should communicate its 
concerns to the Commission. The Commission 
may agree that applicants provide such further 
information under the continuous cooperation 
obligation of point �2 of the Notice.

According to point �2 of the Notice, the applicant 
should provide the Commission promptly with 
all relevant information and evidence relating to 
the alleged cartel that comes into its possession 
or is available to it throughout the whole admin-
istrative proceedings. Therefore, if after its initial 
submission the applicant comes across — or can 
obtain — any piece of information or evidence 
related to the cartel (and not only the information 
and evidence listed in point 9), it should provide 
those to the Commission. This also means that 
if the applicant has not completed its internal 
inquiries due to risk of leaks prior to a conditional 
immunity decision and/or a Commission inspec-
tion, the applicant should complete such inquiries 
directly thereafter, unless the Commission other-
wise requires.

(5) See also paragraph �9 of the Explanatory Notes to the 
ECN Model Leniency Programme, which contains the 
same concept.
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It should also be added that the Commission serv-
ices have a practice of discussing with an appli-
cant the collection and submission of information 
and evidence. In such discussions the applicants 
have been able to raise any queries they have for 
instance on the immunity thresholds or measures 
they intend to take to collect evidence. Any sup-
plementary submissions by an applicant can be 
taken into account as part of its application, until 
such time as the Commission receives another 
application for immunity in the same case or, if 
the applicant has been granted a marker (a new 
concept in the revised Notice, see point on Marker 
system below for details), until the marker period 
expires.

The Leniency Notice now also states explicitly that 
the applicants need to disclose their participation 
in the cartel. This has not been in all cases clear 
for the applicants and in some cases the appli-
cants have not described clearly enough their own 
 participation in the alleged cartel.

b)  Immunity for enabling the Commission 
to establish an infringement of 
Article 81 EC

If the Commission has carried out an inspec-
tion concerning an alleged cartel or has already 
sufficient evidence in its possession to carry out 
an inspection, immunity under point 8(a) of the 
Notice is no longer available. However, in such a 
situation an applicant can still qualify for immu-
nity under point 8(b) of the Notice, provided that 
no other applicant has already been granted immu-
nity (under either point 8(a) or 8(b)). To meet the 
point 8(b) threshold for immunity an applicant 
needs to submit information and evidence which 
will enable the Commission “to find an infringe-
ment of Article 81 of the EC Treaty” in connection 
with the alleged cartel. This threshold, which has 
remained unchanged in the revision of the Notice, 
corresponds to the one required under Article 7 
of Regulation �/200� for the Commission to be 
able to adopt an infringement decision, which is 
also the ultimate goal of the Leniency Notice. It 
appears both from the public consultation on the 
revised Notice and from individual cases that the 
companies and their legal advisors have not always 
understood the difference with the 8(a) thresh-
old. It is only natural that this 8(b) threshold for 
immunity is higher than in a situation where the 
Commission does not yet have any knowledge of 
the alleged cartel. If the Commission has already 
information on the cartel and has used or is about 
to use its strongest investigatory measure — the 
surprise inspections — any immunity applicant 
coming forward in such a scenario should pro-

vide convincing evidence on the alleged cartel. 
Information and evidence to trigger an inspection 
would simply not be enough as the surprise ele-
ment of the inspection works only once in each 
individual case.

In particular, it appears that it has not been clear 
for the applicants what kind of evidence they need 
to provide in a post inspection scenario. The Notice 
now clarifies that applicants should provide both 
“contemporaneous, incriminating evidence” and 
a corporate statement describing the functioning 
and participants to the cartel as well as giving all 
relevant explanations on the pieces of evidence 
provided. In order to find an infringement against 
the suspected cartel participants, and not only 
the applicant that self-reports on the cartel, the 
applicant needs to submit incriminating evidence 
that originates from the time of the infringement. 
Experience also shows that corporate statements 
are needed in addition to the evidence to explain 
the pieces of evidence and to give insight to the 
alleged cartel that only an ex-cartel member can 
provide. For example, in the Raw Tobacco Italy 
case (6), the Commission granted conditional 
immunity under point 8(b), to reward the appli-
cant for providing the Commission with decisive 
incriminating evidence for the establishment 
of objections which the Commission included 
in the Statement of Objections and in the final 
Decision.

The possibility for an immunity 
applicant to get a delay to complete its 
application: a marker system

An important novelty in the 2006 Notice is the 
introduction of a discretionary marker system. 
The revised Commission Leniency Notice stipu-
lates that, where justified, an immunity applica-
tion can be accepted on the basis of only limited 
information, as specified in the Notice. The appli-
cant is then granted time to perfect the informa-
tion and evidence to qualify for immunity.

The Leniency Notice makes a marker available 
for immunity applicants at the discretion of the 
Commission. There have been calls from the legal 
community for having an automatic marker sys-
tem and extending it also to the reduction of fines 
applicants. The reason why the Commission opted 
 

(6) Commission decision of 20 October 200� in case 
COMP/�8.28� — Raw Tobacco Italy. See the Commis-
sion press release IP/0�/����. Non-confidential version 
published at the Commission competition web-site: 
http://ec.europa.eu/comm/competition/cartels/cases/
cases.html. 

http://ec.europa.eu/comm/competition/cartels/cases/cases.html
http://ec.europa.eu/comm/competition/cartels/cases/cases.html


10 Number 1 — Spring 2007

Articles

for a discretionary market system is that, above 
all, it is in the public interest to maintain the race 
between companies to provide the information 
and evidence required to meet the conditions for 
immunity and thereby to facilitate the detection 
and termination of infringements. The interest is 
not in the race to simply get a place in the queue. 
One should keep in mind that the overall purpose 
of the Leniency Notice is to enhance actual cartel 
reporting and destabilising.

As to the call to have a marker system also for 
reduction of fines applicants, it is difficult to see 
how such a system would bring such advantages 
that would outweigh the apparent disadvantages. 
First, practical experience shows that following or 
even during the Commission inspections, there 
may be several reductions of fines applications in a 
short interval. Thus it seems that when the compa-
nies compete on the reduction of fines, this creates 
incentives for the companies both to come forward 
quickly and to provide the best possible evidence. 
Second, the critical factor for the detection of car-
tels under the Leniency Notice is the submission 
of an immunity application. Therefore, it may be 
justified to grant an immunity applicant, which 
reports on a previously unknown cartel, a delay 
to complete its application. However, this does not 
apply when the Commission has already engaged 
in an investigation of the cartel. Third, since appli-
cations for reductions of fines are assessed on the 
basis of their relative significant added value at the 
point of time when such an application is made, 
it would also not be feasible for the Commission 
to effectively process and assess several simultane-
ous markers.

While the practical modalities of the marker sys-
tem will develop when experience is gained on 
marker applications, it is strongly encouraged for 
the potential applicants to contact the Commis-
sion beforehand to discuss steps to be taken in a 
potential application and requirements in each 
step.

It should first be made clear that in practice a 
marker would be granted for an immunity appli-
cant when it appears that that applicant would 
be in a position to perfect it so that inspections 
under Article 20 of Council Regulation No �/200� 
(and Article 2� as the case may be) can be carried 
out within a short time period. This is essential 
in order to ensure that evidence remains intact at 
any premises to be inspected. The applicant should 
thus be prepared to explain what kind of internal 
investigatory measures it would intend to take 
during the marker period and to provide detailed 
information and reasoning for time needed for 
each such measure. This is necessary to make an 
informed decision on the time granted to perfect a 

marker. In this decision and in the decision on the 
conditional immunity, it should also be taken into 
account if some information is more difficult to 
access or is simply not at all accessible to the appli-
cant. Due to the need to carry out inspections in 
a timely manner, the marker period is also neces-
sarily limited.

As mentioned above, surprise inspections are the 
Commission’s strongest investigatory instrument 
within the EU competition law enforcement sys-
tem. Therefore, the Commission leniency pro-
gramme is naturally built to work in a harmonious 
way with this investigative tool. The link between 
immunity applications and inspections thus sets 
natural limits to the marker system too. A ques-
tion has also been raised whether the Commission 
services could tell a potential applicant if a marker 
is available. In practice it would not, however, 
be possible to give out such information as that 
would de facto give a warning for the undertak-
ing on an imminent inspection. Like in the case 
of any formal immunity applications, an applicant 
can be informed on availability of immunity and/
or marker only if it is prepared immediately to 
lodge an application. This is necessary to protect 
any upcoming inspections following an immunity 
application.

Moreover, when making the application, a marker 
applicant could be asked to submit immediately 
the information and evidence it has on the alleged 
cartel. It may also be asked to provide supple-
mentary information and evidence as soon as it 
becomes available instead of waiting until the end 
of the marker period.

A question has also been raised as to what happens 
if a company does not perfect a marker within the 
time-limit set and an extension is not granted. In 
such a situation that company can still present a 
formal application for immunity at any time, but 
its place in the queue is no longer protected. If it 
happens to meet the threshold before anybody 
else, it gets immunity and for that purpose, all the 
information provided by that company is taken 
into account (under the marker and under the full 
application). It should be recalled that the lowest 
threshold is having been the first to enable the 
Commission to make a targeted inspection. The 
date at which the company qualifies for immunity 
is the date when it meets the threshold; while, if it 
had perfected the marker within the delay granted 
for that purpose, the date of the marker would 
have been deemed as the date of qualifying for 
immunity.

Some respondents to the public consultation on 
the draft revised Leniency Notice compared the 
information required in the envisaged Commis-



Number 1 — Spring 2007 11

Competition Policy Newsletter
A

R
T

IC
LE

S

sion system with the information required for 
instance by the American competition authorities 
and argued that it should be sufficient for a marker 
to tell the Commission only what sector the alleged 
cartel concerns. It should first be stressed, how-
ever, that in the Commission system the applicant 
is only asked to provide a very limited amount of 
information: the applicant’s name and address, 
the parties to the alleged cartel, the affected prod-
ucts and territories, the estimated duration of the 
cartel and the nature of the cartel conduct. This 
information is necessary to ensure both that this 
is a serious application and that there are no prior 
applications relating to the same alleged infringe-
ment. Second, this information would also allow 
the Commission to see whether the case concerns 
one or more Member States. Taking into account 
the parallel application of Article 8� by the Com-
mission and the Member States’ competition 
authorities, it is only natural that the Commission 
should be able to assess at the very beginning of a 
case whether a national competition authority in 
the EU would be well placed to deal with the case 
instead of the Commission. This would allow the 
applicant to submit its application to the relevant 
authority (7). This is also in line with the ECN 
Model Leniency Programme which aims at reduc-
ing the burden on applicants created by multiple 
leniency systems in the EU.

The Applicants are expected to genuinely cooper-
ate in the application process and they should also 
have faith on the Commission services. Some legal 
advisers seem to be concerned that on the basis 
of the information submitted in a marker applica-
tion, the Commission would launch own initiative 
investigations in case an applicant failed to perfect 
the marker. The applicants can be sure that any 
information asked by the Commission services in 
the application process is necessary for the pur-
poses of processing their application. The idea is 
not that the Commission would launch own ini-
tiative inspections on the basis of the information 
received from an applicant either in the marker 
application or in a formal application. The pur-
pose of the system is to encourage the applicants 
to provide the information and evidence required 
to meet the immunity threshold.

The threshold for reduction of fines

When immunity is not (or no longer) available in 
a given case, decisive contributions to the inves-
tigation may still be rewarded with a reduction 
of the fine, provided that they meet the relevant 

(7) See for reference paragraph �8 of the Commission 
Notice on cooperation within the Network of Competi-
tion Authorities, OJ C �0�, 27.4.2004, p. 4�.

threshold. The threshold for reduction of fines 
has remained the same in revision of the Notice: 
in order to qualify, an applicant for a reduction of 
fines needs to provide evidence of the cartel which 
represents significant added value as compared to 
the evidence already in the Commission’s file at 
the time of the submission.

The choice of the concept of “significant added 
value” as a threshold for reduction of fines encour-
ages the race between the undertakings interested 
in leniency, since the chances for the next appli-
cant to add significant value to the investigation 
considerably diminishes with every new submis-
sion. Moreover, the 2006 Leniency Notice retains 
the same bands to reward successful applicants 
for reductions of fines, depending on the order 
in which they approached the Commission. The 
specification that, within each band, the level of 
reduction will depend on the time of the submis-
sion and the extent of the added value provided 
also remains the same.

The Notice contains some guidance on the Com-
mission’s criteria in order to assess how helpful has 
been to its investigation the evidence provided by 
each individual applicant, that is, whether it added 
to its ability to prove the cartel (8) and whether 
it did so in a significant way. In this regard, the 
Commission will consider the level of relevant 
detail and accuracy provided in the submission 
(9). In addition, the Commission will logically 
focus on the nature of the evidence submitted. In 
view of the fact that the Commission bears the 
burden of proving the infringement with evidence 
meeting a certain standard, the Leniency Notice 
rewards undertakings which make a decisive con-
tribution to this task of public interest. The 2006 
Notice is more explicit than the 2002 Notice. It 
does not only specify that evidence contempora-
neous to the facts or directly relevant (�0) to them 
is more valuable than, respectively, evidence sub-
sequently established or indirect evidence; it also 
stresses the value of “incriminating evidence” and 
“compelling evidence”. This addition does not 

(8) According to point 2�: “The concept of ‘added value’ refers 
to the extent to which the evidence provided strengthens, 
by is very nature and/or its level of detail, the Commis-
sion’s ability to prove the alleged cartel (…)”.

(9) On the probative value of precise, consistent evidence, 
see for instance the judgment of the Court of Justice 
of 2� January 2007 in Joined Cases C-40�/04 P and 
C-40�/04 P, Sumimoto Metal Industries Ltd., Nippon 
Steel Corp. v Commission, (at paras. 42-46, �6 and 60), 
upholding the judgment of the Court of First Instance 
of 8 July 2004 in Joined Cases T-67/00, T-68/00, T-7�/00 
and T-78/00, JFE Engineering Corp. v Commission.

(10) See for instance the judgement of the Court of Justice 
of 7 January 2004 in Cases C-204/00 P, C-20�/00 P, C-
2��/00 P, C-2�7/00 P and C-2�9/00, Aalborg Portland 
A/S a.o. v. Commission, at paras. 2�6 to 244.
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change or raise the existing threshold. It simply 
adds further guidance to clarify some of the fac-
tors relevant to the Commission assessment (��). 
In the light of the applicable case-law, conclusive, 
stand-alone evidence that requires little or no 
corroboration to prove the case provides higher 
contribution to discharge the Commission’s bur-
den of proof than evidence, which largely requires 
corroboration if it is contested. Such conclusive, 
stand-alone evidence of which the probative value 
cannot be challenged by simple contestation, is 
called “compelling evidence” in the Notice. Cer-
tainly, even uncorroborated corporate statements 
may constitute evidence against other parties (�2), 
provided that they are not generally contested 
by then or contradicted by similar statements or 
other pieces of evidence, and they may withstand 
contestation in the context of a wider, consistent 
body of evidence, but they objectively offer a lower 
intrinsic probative value than, for instance, a piece 
of incriminating contemporaneous documentary 
evidence (��). This does not mean that corporate 
statements can never provide significant added 
value, but it signals that they are more likely to 
provide it when they corroborate other corporate 
or witness statements (�4) or other pieces of evi-
dence.

For the sake of legal certainty, the 2006 Leniency 
Notice maintains the so-called “partial immu-
nity” provision. When an undertaking provides 
“significant added value” because it happens to 
provide compelling evidence enabling the Com-
mission to establish new or additional facts lia-

(11) In any event, point 2� of the Notice is meant to provide 
guidance to the applicants, but it is not meant to provide 
an exhaustive list of criteria.

(12) See, for instance, the judgment of the Court of First 
Instance of 2� October 200� in Case T-�8/02, Groupe 
Danone v. Commission, at paras. 28� to 29�.

(13) See, for instance, the judgment of the Court of First 
Instance of �� March 2000 in Joined Cases T-2�/9�, 
T-26/9�, T-�0/9�, T-��/9�, T-�2/9�, T-�4/9�, T-��/9�, 
T-�6/9�, T-�7/9�, T-�8/9�, T-�9/9�, T-42/9�, T-4�/9�, 
T-44/9�, T-4�/9�, T-46/9�, T-48/9�, T-�0/9�, T-��/9�, 
T-�2/9�, T-��/9�, T-�4/9�, T-��/9�, T-�6/9�, T-�7/9�, 
T-�8/9�, T-�9/9�, T-60/9�, T-6�/9�, T-62/9�, T-6�/9�, 
T-64/9�, T-6�/9�, T-68/9�, T-69/9�, T-70/9�, T-7�/9�, T-
87/9�, T-88/9�, T-�0�/9� and T-�04/9�, Cimenteries CBR 
SA Groupe Danone a.o. v Commission, at par. �8�8.

(14) As regards corroboration and contestation of corporate 
and witness statements, see for instance the above men-
tioned judgment of the Court of Justice of 2� January 
2007 in Joined Cases C-40�/04 P and C-40�/04 P, Sumi-
moto Metal Industries Ltd., Nippon Steel Corp. v Com-
mission, (at paras 60 to76 and �0� to �09), upholding the 
judgment of the Court of First Instance of 8 July 2004 in 
Joined Cases T-67/00, T-68/00, T-7�/00 and T-78/00, JFE 
Engineering Corp. v Commission. See also the judgement 
of the Court of First Instance of � December 2006 in 
Case T-�0�/02, Westfalen Gassen Nederland BV v Com-
mission, at paras. 79-�04.

ble to extend the gravity or the duration of the 
infringement, these facts will not be taken into 
account when setting the fine for the undertaking 
providing the evidence. This “partial immunity” 
constitutes a supplementary benefit to be added to 
the corresponding reduction of fines. This provi-
sion should not only reassure applicants that their 
liability will not suffer from their own decisive 
submission, but it should also encourage them to 
provide all conclusive evidence as early as possible 
in the procedure in order to benefit from any extra 
reduction before others do. Possibility for getting 
such a “partial immunity” was already included 
in the 2002 Leniency Notice and the Commis-
sion has already implemented this provision in 
the cases concerning bleaching chemicals (��) and 
acrylic glass (�6).

Conditions for immunity and reduction 
of fines
When considering applying for leniency, a com-
pany should not only look at the relevant thresh-
old, but also pay particular attention to the condi-
tions in point �2 and �� of the Notice, as appro-
priate. This is due to the fact that some of those 
conditions apply from the very moment of the 
application and others even during its prepara-
tion. Pursuant to point �2 (and point 24) of the 
Notice, leniency applicants must meet the follow-
ing conditions in order to qualify for immunity or 
for reduction of fines:

(a)  The undertaking cooperates genuinely, fully, 
on a continuous basis and expeditiously from 
the time it submits its application throughout 
the Commission’s administrative procedure. 
This includes:

l providing the Commission promptly with all 
relevant information and evidence relating to 
the alleged cartel that comes into its possession 
or is available to it;

l remaining at the Commission’s disposal to 
answer promptly to any request that may con-
tribute to the establishment of the facts;

l making current (and, if possible, former) 
employees and directors available for inter-
views with the Commission;

(15) Commission Decision of � May 2006 in Case COMP/
F/�8.620 — Hydrogen Peroxide and Perborate. See 
Commission press release IP/06/�60. No public version 
yet available.

(16) Commission Decision of �� May 2006 in Case COMP/
F/�8.64� — Methacrylates. See the summary of the deci-
sion in OJ L �22, 22.��.2006, p. 20–2� and Commission 
press release IP/06/698.
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l not destroying, falsifying or concealing rel-
evant information or evidence relating to the 
alleged cartel; and

l not disclosing the fact or any of the content of its 
application before the Commission has issued a 
statement of objections in the case, unless oth-
erwise agreed;

(b)  The undertaking ended its involvement in the 
alleged cartel immediately following its appli-
cation, except for what would, in the Com-
mission’s view, be reasonably necessary to 
preserve the integrity of the inspections;

(c)  When contemplating making its application 
to the Commission, the undertaking must not 
have destroyed, falsified or concealed evidence 
of the alleged cartel nor disclosed the fact or 
any of the content of its contemplated applica-
tion, except to other competition authorities.

Moreover, pursuant to point �� of the Notice, 
an undertaking which took steps to coerce other 
undertakings to join the cartel or to remain in it 
is not eligible for immunity from fines. It may still 
qualify for a reduction of fines if it fulfils the rel-
evant requirements and meets all the conditions 
as set out above.

Cooperation is an essential feature of the leni-
ency programme that rewards those who assist 
the Commission in its investigation. The case-law 
recalls that an undertaking may receive favour-
able treatment under the Leniency Notice “if it 
reveals a spirit of cooperation and if that coop-
eration allowed the Commission to establish an 
infringement with less difficulty and, where appro-
priate, to put an end to it” and requires all leniency 
applicants to show “genuine cooperation” (�7), that 
is, to cooperate sincerely with the Commission, in 
good faith, by providing accurate and complete 
information that is not misleading. In line with 
that case-law, the 2006 Leniency Notice specifies 
that every applicant are expected to “cooperate 
genuinely, fully, on a continuous basis and expedi-
tiously from the time it submits its application” and 
no longer distinguishes between applicants for 
immunity and those for reduction of fines with 
respect to the continuous cooperation obligation.

It is also important to avoid any uncertainty con-
cerning the scope of the conditions that the appli-

(17) See for instance the judgement of the Court of Justice 
of 29 June 2006 in Case C-�0�/04 P, Commission v. SGL 
Carbon AG, a.o., at paras. 66 to 80; and the judgement of 
the Court of Justice of 28 June 200� in Cases C-�89/02 
P, C-202/02 P, C-20�/02 P, C-208/02 P and C-2��/02 P, 
Dansk Rørindustri A/S a.o. v Commission, at paras �9� 
and �99.

cants must meet under the duty of continuous 
cooperation. In practice the Commission Direc-
torate General for Competition has specified in 
its acknowledgement of receipt of an application 
various facets of the cooperation obligation. In 
particular, the acknowledgement of receipt has 
spelled out that the duty of continuous coopera-
tion encompasses not destroying, falsifying or 
concealing information that is of relevance for 
the investigation as well as not revealing the facts 
or the contents of the application during a period 
when doing so can jeopardise the investigation. 
By way of exception from the rule that coopera-
tion obligation starts at the time of the applica-
tion, it is necessary that this condition covers also 
the period when a company prepares to come 
forward with a leniency application. It cannot be 
tolerated that an applicant destroys, falsifies or 
conceals information and can still be entitled to 
get immunity or reduction of fines. Such actions 
can seriously undermine the investigation of the 
case and are flagrantly against the spirit of coop-
eration under the Leniency Notice. Therefore the 
Leniency Notice makes it clear that this obligation 
applies from the moment when the applicant is 
“contemplating making its application”, i.e. when 
the applicant is deciding on and preparing its 
application. This reference to the timing, as well as 
the reference to “the undertaking” and not to any 
employee, also makes it clear that the Commis-
sion wants to catch deliberate actions of destruc-
tion, falsification and concealment of evidence.

Respondents to public consultation on the draft 
revised Leniency Notice had concerns that the 
obligation not to disclose the fact or content of 
the application could go counter to other legal 
obligations of the applicant which may oblige it 
to make such a disclosure. This was already taken 
into account when the revision was prepared. It is 
indeed true that leniency applicants may have legal 
obligations to acknowledge in public their cooper-
ation under the Leniency Notice (e.g. listed com-
panies). This is why the revised Leniency Notice 
provides that the restriction on disclosure to third 
parties applies “unless otherwise agreed” with the 
Commission. This point of the Notice also covers 
the practice of the Commission to discuss with the 
applicants the question of how to address discov-
ery requests in third country jurisdictions, while 
protecting the EU leniency programme. Naturally, 
the applicants are free to approach other compe-
tition authorities, in which case the Commission 
may ask for a waiver to discuss the application and 
exchange information with such authorities.

The requirement in the 2002 Leniency Notice to 
terminate participation in the alleged cartel at the 
latest at the time of the application had in practice 
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raised concerns that in some cases the termination 
may alert other cartel participants and endan-
ger the effectiveness of a planned Commission 
inspection. While as a general rule undertakings 
that apply for leniency should terminate all car-
tel activities as soon as possible, it is in the public 
interest that such termination should not always 
entail an abrupt interruption of their involvement 
in those activities where their participation is 
expected by other cartel members, such as planned 
meetings or exchanges. The complete termination 
of all involvement might have to be delayed until 
the point in time necessary to safeguard the Com-
mission inspection. This is now clearly spelled out 
in point �2(b) of the Leniency Notice. When, in 
the Commission’s view, that limited involvement 
is indispensable to preserve the Commission’s 
inspections, it does not qualify as a continuation 
of the undertakings’ infringement, unless the par-
ticipation still continues thereafter.

Some respondents to the public consultation 
were afraid that an applicant might not be able to 
meet the requirement of continuous cooperation 
if its personnel refused to answer questions from 
Commission’s investigators by fear of criminal 
sanctions by EU Member States. It should be 
taken into account, however, that it is already the 
established practice of the Commission under 
the 2002 Leniency Notice to interview directors 
and employees of the applicants. Natural persons 
interviewed can be subject to different types of 
sanctions in different EU Member States. There 
are therefore safeguards in place regarding trans-
fer of information to Member States that apply 
criminal sanctions. Regulation �/200� EC ensures 
that information exchanged in the network of EU 
Member States’ competition authorities can only 
be used by the receiving authority if it has been 
collected in a way which respects the same level 
of protection of the rights of defence of natural 
persons as in the receiving authority. Moreover, 
exchanged information can only be used by the 
receiving authority to impose custodial sanctions 
if the law of the transmitting authority foresees 
such sanctions for antitrust infringements, which 
is not the case for the Commission. Moreover, 
making directors and employees available for 
interviews does not imply that they have to pro-
vide self-incriminating information.

Finally, a question was raised in the public con-
sultation as to what happens if an immunity or 
reduction of fines applicant does not meet some of 
the conditions. Can they still get some reduction 
of fines? The Leniency Notice makes it clear that 
failure to comply with the conditions will disqual-
ify the applicant from the leniency programme. 
This question has already been addressed in the 

Commission decision in the Raw Tobacco Italy 
case (see above), which demonstrates that, in 
exceptional circumstances, particularly when 
the company has contributed substantially to the 
Commission’s investigation, the Commission may 
take the cooperation into account by granting a 
reduction of fines under the Fines Guidelines (�8) 
as cooperation outside leniency.

The specific procedure to protect 
corporate statements

In February 2006, the Commission published for 
comments a proposed procedure to protect cor-
porate statements, which are made pursuant to 
the Commission Leniency Notice, from discov-
ery in civil damage proceedings, in particular 
in third country jurisdictions. In such corporate 
statements which are made especially to help the 
Commission’s investigation, leniency applicants 
describe in detail their own involvement as well as 
that of other undertakings. While the Commission 
strongly supports effective civil proceedings for 
damages against cartel participants, the produc-
tion in such proceedings of corporate statements 
made under the Leniency Notice would create a 
considerable disincentive for companies to come 
forward and hence would seriously undermine 
the effectiveness of the Commission leniency pol-
icy and ultimately jeopardise the effectiveness of 
the Commission’s fight against cartels. In general 
the respondents to the February 2006 publication 
strongly supported the proposed procedure to pro-
tect corporate statements from discovery. Essen-
tial elements of this procedure are now included 
in the Leniency Notice, taking into account the 
comments received in the public consultation.

The procedure to protect corporate statements 
applies to voluntary corporate statements supplied 
in the framework of the Leniency Notice, with a 
view to applying for immunity or for a reduction 
of fines. Those corporate statements (and the pro-
tection provided to them) will be covered by the 
relevant provisions in the Notice irrespective of 
whether the applicant finally obtains immunity 
from or reduction of fines. However, to avoid any 
misuses of this new system, if the applicant itself 
discloses the content of its statement to third par-
ties in other jurisdictions, while at the same time 
asking the Commission to protect its statement, 
no protection of the statement would be justified.

The process works in such a way that oral cor-
porate statements will be recorded and verbatim 

(18) See the recently revised fines guidelines: Official Jour-
nal C 2�0, �.09.2006, p. 2-�. See also IP/06/8�7 and 
MEMO/06/2�6
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written transcripts will be made of each statement. 
The recording and transcribing of the statements 
will take place at the Commission’s premises. 
Applicants making oral statements will not retain 
or receive from the Commission any copies of 
these statements, but as soon as the oral statement 
has been submitted, it will become a Commission 
document. This ensures that the applicant keeps 
no document on its statement that it would be 
required to produce at a third country court.

Oral corporate statements are considered as evi-
dence on alleged cartels and both the tape and 
the transcript form part of the Commission file. 
In order to guarantee the value as evidence pro-
vided by a transcript, the applicant making the 
statement will need to check, at the Commission 

premises, the accuracy of the written transcript as 
compared to the recording.

Concluding remarks
The Leniency Notice has to be seen in the overall 
context of the enforcement tools that the Com-
mission is using in its action against cartels, in 
particular the investigation powers, and the rigour 
used in application of the sanctions policy. These 
instruments together should provide appropriate 
incentives for companies to race to apply for leni-
ency. In 2006 the Commission has updated two 
key instruments used in this area: the Leniency 
Notice and the Guidelines on fines (�9). The revised 
Leniency Notice entered into force on 8 December 
2006 and it is already being applied in first cases.

(19) Guidelines on the method of setting fines imposed pur-
suant to Article 2�(2)(a) of Regulation No �/200�; OJ C 
2�0, �.9.2006, p. 2-�.


