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Cartels

Commission fines producers and traders of synthetic rubber 
€ 519 million for price fixing and market sharing cartel (1)

Massimo DE LUCA and Bjarke LIST, 
Directorate-General for Competition, units F-2 and F-3

On 29 November 2006 the Commission adopted a 
Decision and imposed fines totalling € 519 050 000 
on five groups of companies for participating in a 
cartel involving price fixing and market sharing for 
certain types of synthetic rubber. The addressees of 
the decision are Bayer, Dow, Eni, Shell, Unipetrol 
and Trade-Stomil. Eni and Shell had their fines 
increased as they are repeat offenders. Bayer, also 
a repeat offender, avoided a fine by receiving full 
immunity under the Commission’s leniency regime 
for being first to provide information about the car-
tel. The fine of Dow was reduced as a consequence 
of its cooperation under the leniency regime.

The products 

The cartel involved the following two synthetic 
rubber products:

— Butadiene Rubber (BR); and

—  Emulsion Styrene Butadiene Rubber 
(ESBR).

Both Butadiene Rubber (BR) and Emulsion 
Styrene Butadiene Rubber (ESBR) are prima-
rily used in tyre production. Other applications 
for BR and ESBR are various types of consumer 
goods such as shoe soles, floor coverings and 
golf balls. Among the companies involved in the 
cartel, Bayer, Dow, Polimeri (Eni group), Shell, 
Kaucuk (Unipetrol group) and Trade Stomil, who 
traded the production of the Polish company 
Dwory, were active in the supply of ESBR, while 
only Bayer, Dow, Polimeri (Eni group) and Shell 
produced BR.

The investigation showed that the cartel covered 
the whole, or at least the large majority, of the EEA. 
The total value of 200� EEA BR and ESBR sales is 
estimated to have been at least € ��0 million.

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

The infringement

During the period beginning at least 20 May �996 
and continuing until at least 28 November 2002 
the addressees of the Decision agreed on price 
 targets for the products, shared customers by 
non-aggression agreements and exchanged sen-
sitive commercial information relating to prices, 
competitors and customers.

In March 200� the Commission carried out an 
inspection at the premises of Dow following appli-
cations covering BR and ESBR for immunity from 
fines submitted by Bayer under the 2002 Notice 
on immunity from fines and reduction of fines in 
cartel cases (“Leniency Notice”).

After the inspection Dow submitted a leniency 
application.

On 7 June 200� the Commission initiated pro-
ceedings, and adopted a first Statement of Objec-
tions.

After having received new information the Com-
mission adopted a second Statement of Objections 
on 6 April 2006. An Oral Hearing was held on 
22 June 2006.

In the margins of some but not all of the meetings 
of the European Synthetic Rubber Association 
(ESRA), typically during dinner, at the bar, on the 
way to dinner, in the hotel room of one of the par-
ticipants or at a specifically hired conference room, 
and hence outside the official ESRA meetings and 
in the absence of the ESRA Secretary General, 
the companies concerned concluded price agree-
ments for BR and ESBR. The discussions leading 
to the price agreements could take the form of 
actual cartel meetings or a series of side meetings 
between two or three producers and the discus-
sions started typically with a discussion of prices 
for key raw materials and often led to a decision 
to increase or stabilise prices, typically by setting 
a target price for the next quarter or to agree to a 
roll-over price, that is to say, that the same price as 
in the previous quarter would apply for the next. 
The market sharing agreements typically took the 
form of “non-aggression agreements” or “status 
quo agreements” whereby the competitors agreed 
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to avoid aggressive competition for the main cli-
ents of the other players as, if this happened, they 
could expect an attack on their main clients. This 
could also take the form of assurances concerning 
specific clients.

The cartel Decision is based on numerous docu-
ments, corporate statements and witness inter-
views provided by the leniency applicants, together 
with meeting notes discovered by the Commis-
sion during the on-site inspection. The Statements 
from Bayer were to a large extent confirmed by 
the statements given by Dow. At a later stage, Shell 
also admitted to having participated in the cartel.

Fines

The practices uncovered are a very serious 
infringement. In fixing the fines, the Commis-
sion took account of the size of the EEA market 
(at least € ��0 million), the duration of the cartel 
(up to 6 years and 6 months), and the size of the 
firms involved. The Commission increased the 
fines by �0% for Eni and Shell as they are repeat 
cartel offenders.

In setting the starting amount of the fine for each 
undertaking, the Commission took into account 
their combined turnover in the EEA for BR and 
ESBR in the most recent full year of the infringe-
ment in which the undertakings were active in 
the cartel. As there was considerable dispar-
ity between each undertaking’s turnovers in the 
cartelised industry, the undertakings were divided 
into five groups. In this manner, the Commission 
takes into account the effective economic capacity 
of the undertakings to cause significant damage to 
competition in the cartelised industry.

Shell claimed their co-operation outside the scope 
of the Leniency Notice as an attenuating circum-
stance. The Commission decided to evaluate 
Shell’s cooperation within the scope of the leni-
ency notice as if Shell had made a formal applica-
tion. Another attenuating circumstance claimed 
was lack of implementation, which was rejected 
by the Commission.

Repeated infringements

At the time the infringement took place, Bayer, 
Eni and Shell had already been subject to previ-
ous Commission prohibition decisions for cartel 
activities. This justified an increase of �0% in the 
basic amount of the fine to be imposed on these 
undertakings.

Sufficient deterrence

In order to set the amount of the fine at a level 
which ensured that it had sufficient deterrent 
effect, and in line with previous decision prac-
tice, the Commission considered it appropriate to 
apply a multiplication factor to the fines imposed 
on Bayer, Dow, Eni and Shell.

Individual increases of the fine were also applied 
according to the duration of the infringement by 
each legal entity. In consideration of the fact that 
Dow did not own Shell’s BR and ESBR business 
during the first three years of the infringement 
and that Shell is also liable for the infringement in 
respect of the same period, the increase linked to 
duration was reduced for Dow.

Application of the 2002 Leniency Notice

Bayer was the first undertaking to inform the 
Commission of the existence of a cartel and was 
granted conditional immunity from fines in 
accordance with point 8(a) of the Leniency Notice 
on � February 200�. Bayer was granted full immu-
nity from the fine that would otherwise have been 
imposed on it.

Dow was the second undertaking to approach the 
Commission under the Leniency Notice, on �6 
October 200�, and the first undertaking to meet 
the requirements of point 2� thereof, as it provided 
the Commission with evidence which represented 
significant added value with respect to the evi-
dence already in the Commission’s possession a 
the time of its submission. On 4 March 200� Dow 
was informed of the intention of the Commission 
to grant it a reduction of �0 to �0 % of the fine 
which would otherwise have been imposed on it. 
Dow was granted a reduction of 40 % of the fine 
that would otherwise have been imposed on it.

In its reply to the First Statement of Objections, 
Shell accepted that the facts, which the Com-
mission was addressing, actually occurred, and 
pointed to limited additional factual circum-
stances. Shell did not apply for leniency under 
the terms of the Leniency Notice. Nonetheless 
the Commission decided to consider its co-opera-
tion under the terms of the Leniency Notice. The 
Commission found that at the time the informa-
tion was provided, it did not constitute significant 
added value with respect to the evidence already 
in the Commission’s possession, as the Commis-
sion was already able to prove the infringement in 
all of its main elements. No reduction was granted 
to Shell for its co-operation.
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Addressees, duration and fines imposed

Addressees Duration Fines imposed

Bayer AG from 20 May �996 
to 28 November 2002

EUR 0

The Dow Chemical Company from � July �996 
to 28 November 2002

EUR 64 �7� 000

Jointly and severally with Dow Deutschland Inc from � July�996 
to 27 November 200�

EUR 60 270 000

Jointly and severally with Dow Deutschland 
Anlagengesellschaft mbH and

Dow Europe GmbH

from 22 February 200� 
to 28 February 200�

from 26 November 200� 
to 28 November 2002

EUR 47 ��� 000

Eni S.p.A. and Polimeri Europa S.p.A, jointly and severally from 20 May �996 
to 28 November 2002

EUR 272 2�0 000

Shell Petroleum N.V., Shell Nederland B.V. and 
Shell Nederland Chemie B.V., jointly and severally

from 20 May �996 
to �� May �999 

EUR �60 87� 000

Unipetrol a.s. and Kaucuk a.s, jointly and severally from �6 November �999 
to 28 November 2002

EUR �7 ��0 000

Trade-Stomil Ltd from �6 November �999 
to 22 February 2000

EUR � 800 000

The total of fines imposed in this case was the second largest fine that had ever been imposed on a cartel. 
The fine imposed on Eni was the second largest fine imposed on a single company.




