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The Energy Sector Inquiry: conclusions and way forward (1)

Eleonora WÄKTARE, Kristóf KOVÁCS and Alexander GEE, 
Directorate-General for Competition, unit B-1

Introduction 
On �0 January 2007, after an �8 month investiga-
tion, the Commission published the final report 
on the sector inquiry carried out by DG Competi-
tion into the gas and electricity markets in the EU 
(Commission Communication COM(2006)8�� 
and a more detailed Commission Staff Working 
Paper (SEC(2006)�724). This was part of the over-
all energy package adopted by the Commission as 
its key policy objective for the rest of its mandate.

The sector inquiry plays a pivotal role in the pack-
age. Based on a vast amount of empirical evi-
dence, a large part of which had never been gath-
ered before with that level of detail and accuracy, 
it gives an in-depth analysis of the way European 
electricity and gas markets function in practice, 
and identifies a number of shortcomings in the 
functioning of these markets. Secondly, it helps 
DG Competition to identify areas where it needs 
to focus its competition enforcement and to 
improve the effectiveness of remedies in competi-
tion cases, including merger cases. Since the start 
of the inquiry (but outside its immediate scope), 
several energy companies have been inspected 
and a number of new investigations opened. 
Finally, the results of the sector inquiry provide a 
solid, and widely supported, factual basis for the 
Commission’s Strategic Energy Review and the 
future legislative proposals. This not only allows 
the Commission to bring forward the most appro-
priate proposals to address the current shortcom-
ings, but should also ensure that the debates in the 
Council and the Parliament are as well informed 
and constructive as possible.

This article (2) presents the wider context of the 
sector inquiry, the main barriers to competition 
in the energy sector and then discusses the com-
petition and regulatory remedies that could be 
used to remove these barriers.

The wider context
The three objectives of the EU energy policy are 
“competitiveness, security of supply and sustain-

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

(2) This article follows up on the article in the Competition 
Policy Newsletter 2006 Number �, p. �2

ability”, which are closely interlinked and comple-
mentary. Competitive markets provide the neces-
sary signals for investment, which leads to supply 
security in the most cost efficient manner. Simi-
larly, the creation of a competitive internal mar-
ket will allow the Union’s energy companies to 
operate in a market of a larger dimension, which 
will improve their ability to contribute to security 
of supply. At the same time, market forces oblige 
European operators to use the most cost effective 
methods of production, which in the appropriate 
regulatory environment can benefit sustainability. 
Consumers will be able to choose between differ-
ent providers and contract schemes, and could 
thus reduce their electricity costs and adapt their 
consumption to market developments. Com-
petitive, cost reflective prices will help encourage 
energy efficiency, which can reduce the depend-
ence on external suppliers and which supports the 
Union’s objective for sustainability and security of 
supply.

The Final Report concentrates on the competition 
aspects of Europe’s energy policy and the remain-
ing obstacles to creating a single European energy 
market. This aspect merits a thorough analysis in 
its own right and also reflects the focus dictated by 
the procedural framework, in which the inquiry 
was carried out.

The findings
The findings of the Final Report have been grouped 
into eight categories. The first five findings have 
already been presented as part of the Preliminary 
Report. Therefore these will only be briefly sum-
marised and this article will focus on the results 
of the public consultation launched in February 
2006 and the new findings presented in the Final 
Report centred on the topics downstream, balanc-
ing and LNG markets.

The first phase results of the sector inquiry pre-
sented in the Preliminary Report can be summa-
rized as follows:

l  Market concentration is high in the energy 
sector. In the gas markets, wholesale trading is 
slow to develop and entrants are dependant on 
incumbents for services throughout the supply 
chain. In electricity concentration in genera-
tion leads to companies being able to exercise 
market power on wholesale markets.
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l  An insufficient level of unbundling between 
network operation and supply activities results 
in vertical foreclosure by incumbents vis-à-vis 
entrants which is witnessed both in gas and 
electricity markets.

l  There is a lack of market integration prima-
rily due to the control of primary capacity on 
cross-border pipelines by gas incumbents and 
to a shortage of interconnection capacity and 
lack of investment incentives in the electricity 
sector.

l  There is a lack of transparency on energy mar-
kets leading to an information asymmetry 
between incumbents and entrants. This is par-
ticularly the case for gas transit pipelines and 
electricity wholesale markets.

l  Price formation is not effective and transparent 
on gas or electricity markets, the former being 
hampered by the oil-price link, while in the lat-
ter recent price rises seem to have other causes 
than just input and CO2 price developments.

After the publication of the Preliminary Report 
and the close of the first phase of the inquiry in 
February 2006, a three-month public consulta-
tion was launched. Altogether 60 responses were 
received from a broad range of parties including 
vertically integrated energy companies, network 
companies, traders, entrants, national regulators 
and competition authorities, customers, indus-
try associations and consultancies. In general the 
respondents welcomed the report and its findings 
and proposed remedies similar to the ones put 
forward by the Commission, but of course there 
were opposing views as well. The main issue on 
which the views diverged was the success of the 
existing unbundling provisions. Generally speak-
ing, the incumbents were not in favour of further 
measures, arguing that the current legislation was 
sufficient and should be given more time for the 
results to become clear. But consumers, traders, 
new entrants and the authorities supported further 
legislative initiatives. The analysis on unbundling 
was broadened in the second phase of the inquiry, 
but is not analysed here (see instead the specific 
article on this subject in this issue of the Competi-
tion Policy Newsletter). It can be concluded that 
the results of the consultation were reassuring as 
regards the orientation of the inquiry and sug-
gested that further market opening and integra-
tion should be maintained.

Downstream markets
In the second phase of the sector inquiry, down-
stream markets in electricity and gas were ana-
lysed with the conclusion that competition is often 
limited at the retail level too. The analysis shows 

a substantial foreclosure effect through long-
term contracts, albeit with significant differences 
between Member States on the degree to which 
industrial customers are tied to incumbent suppli-
ers on a long-term basis. The number of competi-
tive offers that customers receive is particularly 
unsatisfactory in some Member States character-
ised by a high level of concentration and there is 
a general lack of pan-European supply offers. For 
gas, restrictions on how customers can dispose of 
their gas, in combination with restrictive prac-
tices by suppliers regarding delivery points, limit 
competition and prevent the achievement of effi-
ciencies by these customers. In electricity, certain 
standard contracts contain restrictions, which 
may also raise competition concerns.

Balancing markets
As regards the balancing markets, the results of 
the inquiry show that the balancing regimes often 
favour incumbents while at the same time creat-
ing obstacles for newcomers.

In the gas sector, the small size of current balanc-
ing zones, the highly complex and divergent rules 
in each zone, and the obligation to reserve capac-
ity at each border point increases costs of shipping 
gas within Europe. All these aspects create major 
obstacles for new suppliers to enter the market, 
which the vertically integrated incumbents have 
little incentive to remove. Furthermore, balancing 
charges, clearing costs and penalty charges are not 
transparent and often contain unjustified penalty 
charges, favouring incumbents.

In electricity, the markets on which transmis-
sion system operators have to acquire balancing 
and reserve energy are highly concentrated, giv-
ing generators scope to exercise market power. 
This can result in entry barriers for new suppliers 
facing a high risk of high imbalance prices and/
or high network charges. Furthermore the level 
of harmonisation of balancing market regimes 
is inadequate. In some Member States the struc-
tural relation between TSOs and their affiliated 
generation provides an incentive for the TSO to 
buy excessive reserve capacity and/or to pay high 
prices, thereby favouring their affiliated genera-
tion arm.

LNG markets
LNG supplies widen Europe’s potential upstream 
suppliers and are therefore important for both 
security of supply and competition between 
upstream suppliers. Nevertheless the results of a 
study commissioned by DG Competition show 
that the potential for LNG supplies to favour less 
concentrated downstream markets still needs to 
be realised. Traditionally LNG has been imported 
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by national incumbents who also own LNG ter-
minals, and this situation has prevented LNG 
imports from increasing downstream competi-
tion. Recent trends, however, point to more capac-
ity going to new entrants and to upstream pro-
ducers themselves. This is likely to have a positive 
impact on downstream competition unless such 
effects are frustrated by anticompetitive rules or 
behaviour.

Remedies
To address the market shortcomings identified, 
the Commission proposed in its final report both 
competition law remedies and regulatory/struc-
tural remedies.

Competition law enforcement
The Commission noted that it will make full use 
of antitrust rules, namely Article 8�, 82 and 86 EC 
Treaty, in close cooperation with National Com-
petition Authorities. The Commission also reiter-
ated its intention to ensure pro-competitive out-
comes when applying merger rules (Regulation 
(EC) No ��9/2004 (�)) as was done in important 
recent energy cases such as GdF/Suez (4), DONG/
Elsam/Energi E2 (�) and E.ON/MOL (6). Finally, 
the Commission also noted in its Communication 
the importance of State aid control (Articles 87 
and 88 EC Treaty) in the energy sector.

The sector inquiry has identified a number of 
issues that need to be addressed.

The Commission is currently investigating a 
number of possible antitrust infringements, 
partly on the basis of inspections carried out in 
2006 at the premises of gas and electricity com-
panies in six Member States (7). Careful and thor-
ough assessment of the evidence is required in 
each individual investigation, which is outside the 
scope of the sector inquiry.

Articles 8� and 82 EC Treaty may be infringed 
where markets are vertically tied by long-term 
downstream contracts, unless there are counter-
vailing efficiencies benefiting consumers. Another 
reason why competition at the downstream level 
does not take off is that at the upstream level, gas 
import contracts are concentrated in the hand of a 
few incumbents. These effects on the downstream 
market require attention, even if existing and 

(3) O.J. L 24, 29.�.2004 p. �.
(4) Case COMP/M.4�80, IP/06/���8.
(5) Case COMP/M.�868, IP/06/���.
(6) Case COMP/M.�696, IP/0�/�6�8.
(7) See MEMO/06/20� and MEMO/06/20� of �7 May 2006 

and MEMO/06/220 of �0 May 2006 and MEMO/06/48� 
of �2 December 2006 available at http://europa.eu/
rapid/.

future upstream contracts are not as such put into 
question. Similarly, in the electricity sector, power 
purchase agreements can have foreclosure effects 
which need to be examined (8).

Foreclosure can also arise due to lack of access 
to infrastructure (transmission and distribution 
networks and/or storage facilities). Long-term 
contracts and capacity hoarding can prevent 
access to infrastructure, which is necessary for the 
development of competition at the supply level. In 
particular, the compatibility of pre-liberalisation 
long-term contracts with competition rules needs 
to be assessed. Transmission companies vertically 
integrated with supply companies may also have 
behaved strategically to protect their downstream 
supply interest when deciding not to carry out 
some infrastructure investments (9).

Collusion, including market partitioning between 
incumbents, is a serious antitrust infringement 
that the Commission would address as a priority 
not least as it directly impedes market integra-
tion.

The Commission is also concerned about the dis-
torting effect on competition exercised by regu-
lated tariffs. For this reason it has opened a formal 
investigation under EC Treaty state aid rules into 
potential aid to large and medium-sized compa-
nies and to the electricity incumbents in Spain in 
the form of artificially low regulated industrial 
tariffs for electricity. It also received a complaint 
with respect to the antitrust rules.

In further competition enforcement action the 
Commission has carried out unannounced 
inspections at the premises of electricity com-
panies in Germany in December 2006, based on 
concerns that companies may have violated EC-
Treaty antitrust rules that prohibit restrictive 
business practices and/or abuse of a dominant 
market position (�0). The issues investigated are 
the alleged withholding of generation capacity 
and raising rivals’ costs in balancing markets.

Remedies arising from competition cases can be 
behavioural or structural. The Commission and 
national competition authorities have gathered 
significant experience in the energy release pro-
grammes (electricity Virtual Power Plants and 
gas release programmes). These need to be well-
designed and of a large scale to develop market 

(8) Case C-4�/200�, IP/0�/�407.
(9) The Italian competition authority recently took action 

against the incumbent gas company, ENI, who refrained 
from carrying out an expansion of a gas pipeline that 
would have allowed third parties to bring gas into the 
country independently of him for the first time. 

(10) MEMO/06/48� of �2 December 2006 available at http://
europa.eu/rapid.

http://europa.eu/rapid/
http://europa.eu/rapid/
http://europa.eu/rapid
http://europa.eu/rapid
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liquidity and increase entry opportunities. As 
market concentration levels are very high in most 
energy markets, competition authorities are will-
ing to prevent the market structure from further 
deteriorating. Energy release programmes have 
been used in the framework of merger control 
(e.g. E.ON/MOL, DONG/Elsam/Energi E2 (��)). 
Far reaching structural measures could also be 
used as a remedy to competition infringements as 
was done in the GdF/Suez or the DONG merger 
cases (�2). In these cases behavioural remedies 
would have been less effective at removing the 
competition concerns. According to Article 7 of 
Regulation �/200� structural remedies can be 
imposed where there is a substantial risk of a last-
ing or repeated infringement that derives from 
the very structure of the undertaking, or where 
behavioural remedies would be more burdensome 
on the dominant undertaking than a structural 
solution (��).

Structural remedies
Key structural and regulatory issues identified 
through the sector inquiry related to the inad-
equate level of unbundling, regulatory gaps — in 
particular with respect to cross-border issues — 
and transparency.

The sector inquiry confirms that it is essential to 
resolve the systemic conflict of interest inherent 
in the vertical integration of supply and network 
activities, which has resulted in discrimination 
and a lack of investment in infrastructure. It thus 
highlighted the need for effective unbundling of 
the network activity (�4).

A clear observation resulting from the sec-
tor inquiry is that there is an urgent need to 
strengthen the powers of regulators and to 
enhance European co-ordination between them. 
Such a regulatory scheme would provide the basis 
for the transparent, stable and non-discrimina-
tory regulatory framework that the sector needs 
for competition to develop and for future invest-
ments to be made. The main ingredients of such 

(11) See “A combination of gas release programmes and 
ownership unbundling as remedy to a problematic 
energy merger: EON/MOL” in the Competition Policy 
Newsletter of Spring 2006 (page 7�) and “DONG/Elsam/
E2: Remedying competition problems in an energy mer-
ger through infrastructure unbundling and gas release” 
in the Competition Policy Newsletter of Summer 2006 
(page ��). 

(12) For a more extensive description of the GdF/Suez case, 
please see the article on page 8� of this Newsletter. For 
a more extensive description of the DONG case, see the 
article referred to in footnote �0.

(13) See Article 7(�) and recital �2 of Regulation (EC) No 
�/200�.

(14) The unbundling issue is discussed in detail in a separate 
article on page 2� of this Newsletter.

a framework should be (i) enhanced powers for 
independent national energy regulators; (ii) rein-
forced coordination between national energy reg-
ulators; and (iii) substantially enhanced consist-
ency of regulation in cross-border issues. We also 
need reinforced cooperation between Transmis-
sion System Operators (TSOs).

The findings of the inquiry have also highlighted 
the need for enhanced transparency. It was pro-
posed therefore that relevant information should 
be published in a timely manner and any excep-
tions should be very strictly limited to what is 
required to reduce the risk of collusion. This is 
to be done through guidelines, monitoring and 
adaptation of the EC rules. Proposals for transpa-
rency are also included in the Commission Com-
munication on “Prospects for the internal gas and 
electricity market” (��).

The final report presented some further issues 
to be considered towards developing a pro-com-
petitive market environment relating to regulated 
prices, “legacy contracts”, exemption procedures, 
market design harmonisation, interconnector 
capacity allocations, gas storage access and mar-
ket oversight:
l  Distortions of competition resulting from reg-

ulated supply tariffs should be removed.
l  Any exemption to access requirements granted 

for new investment should not be detrimental 
to competition.

l  Market design should be harmonised, espe-
cially regarding issues having an effect on cross 
border trade.

l  The legal position of long term pre-liberalisa-
tion contracts, so-called “legacy contracts”, 
should be clarified so that more gas transmis-
sion capacity is available.

l  Implicit auctions should be the preferred 
method of allocating limited interconnector 
capacity.

l  Third party access for gas storage should be 
reviewed so as to strike the right balance 
between the need for effective access and main-
taining incentives for new storage develop-
ments.

l  There should be stronger regulatory oversight 
for trading on wholesale markets (e.g. power 
exchanges)

Conclusion
The European energy sector inquiry is now con-
cluded. It has identified a number of serious short-
comings which prevent European energy users and 

(15) COM (2006) 8��.
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consumers from reaping the full benefits of liber-
alisation. Much still needs to be done to achieve 
competitive markets which respond to investment 
signals and ensure security of supply while taking 
due account of environmental challenges.

Energy is and will remain high on the Commis-
sion’s agenda. The focus now turns to individual 
competition cases in antitrust, mergers and state 
aid. The Commission will also focus on the third 
liberalisation package that it intends to bring for-
ward in the summer.

Mergers in the energy sector will be rigorously 
scrutinised to ensure that they are pro-competi-
tive, but similarly barriers to pro-competitive 
mergers (for example, attempts to create national 
champions) will be removed wherever possible. 
Antitrust and State aid enforcement in the energy 
sector is a priority and many investigations have 
been launched since May 2006.

The findings of the sector inquiry have helped 
the Commission to identify a number of impor-
tant regulatory changes that need to be made to 
 promote competitive energy markets in Europe, 
as presented in the Communication on “Pros-
pects for the internal gas and electricity market”. 
The sector inquiry should also provide a solid 
factual basis for the discussions that will take 
place in the Council and the Parliament on the 
Commission’s proposals. The sector inquiry 
should therefore play a key role in the development 
of an Internal Market for energy that contributes 
to sustainability, competitiveness and security of 
supply.

The transformation of monopolised national 
energy markets into a competitive single energy 
market is difficult and time-consuming, but it is 
necessary to enhance consumer welfare and to 
make Europe a competitive market economy.


