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ECN Model Leniency Programme — a first step towards a 
harmonised leniency policy in the EU (1)

Céline GAUER and Maria JASPERS, 
Directorate-General for Competition, units A-1 and A-3

Introduction 
The co-existence of several leniency programmes 
within the EU and the practical implications of 
the ECN work-sharing mechanisms for the han-
dling of leniency cases has been debated since 
the entry into force of Regulation �/200�. In the 
Spring 2006 issue of the EC Competition Policy 
Newsletter, the authors outlined the deficits and 
scope for improvement of the current multiple 
leniency filing system and presented some inter-
mediate steps that had been undertaken within 
the ECN to streamline the leniency filing system 
and to avoid that applicants were confronted with 
contradictory demands when lodging applications 
with several authorities (2). Since then, reflec-
tions have been ongoing within the Commission 
and the ECN leniency working group to find an 
appropriate solution to the multiple filing issue. 
This article will present the outcome of this work, 
culminating in the publication of the ECN Model 
Leniency Programme on 29 September 2006.

Background
The fight against hard core cartels has been a 
top priority for the Commission and other ECN 
members during the last years. The importance 
of attractive and effective leniency programmes 
in that fight has not at least been confirmed by 
the literally explosion of the number of national 
leniency programmes introduced since 2002 (�). 
The co-existence of several programmes in the 
EU means that a leniency applicant that has been 
involved in a cartel covering more than one Mem-
ber State can get protection throughout the Com-
munity, provided that it approaches those author-
ities that can realistically pursue a case against it 

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

(2) C. Gauer and M. Jaspers, The European Competition 
Network: Achievements and challenges — a case in 
point: leniency, CPN Spring 2006, p.8.

(3) An updated list of all ECN members that operate a 
leniency programme can be found on the ECN webpage 
(http://ec.europa.eu/comm/Competition/ecn/index_
en.html). In 2002, only four Member States had a 
leniency policy in place. Five years later, that number 
has increased to currently 2�, with ongoing reflections 
in a number of other Member States. 

and satisfies a variety of different rules and condi-
tions. Discrepancies between the programmes may 
not only make the assessment and the decision to 
report illegal activities more complex, but might 
deter applicants from reporting certain conduct at 
all. Likewise, having to file and process applica-
tions in cases that an authority will not take action 
in is unnecessary burdensome for both applicants 
and authorities. In 200�, Commissioner Neelie 
Kroes therefore called for the need to reflect on 
“one stop shop” options for the handling of leni-
ency issues within the ECN (4). She made it clear 
that such reflections should be guided by the need 
to fully exploit the dimension of the ECN.

Since then, a number of plausible “one stop leni-
ency shop” options have been discussed (�). The 
option retained after these discussions has two 
main elements. The first is to harmonise those 
rules and procedures that could deter applicants 
from reporting cartels and thereby have an impact 
on the attractiveness and effectiveness of all EU 
leniency programmes. Secondly, introducing a 
uniform summary application filing system that 
will facilitate the task of applicants and authori-
ties in those cases where the co-existence of dif-
ferent programmes may lead to inefficiencies. The 
tool through which this option should be realised 
is the ECN Model Leniency Programme (ECN 
Model Programme).

ECN Model Leniency Programme: 
purpose
The ECN Model Programme is the result of work 
carried out by a dedicated ECN working group 
during a �2 month period. The programme was 
unanimously endorsed by the heads of all com-

(4) See N. Kroes „The First Hundred Days 40th Anniver-
sary of the Studienvereinigung Kartellrech �96�-200�“ 
SPEECH/0�/20�, April 7, 200�. 

(5) For an overview of the “one stop shop” options most 
commonly referred to and their assessment from an 
enforcer’s perspective as well as more detailed informa-
tion on the key provisions of the ECN Model Leniency 
Programme, see C.Gauer and M. Jaspers, Designing a 
European Solution for a „One-stop leniency shop“, in 
ECLR issue �2, December 2006, p. 68�.

http://ec.europa.eu/comm/Competition/ecn/index_en.html
http://ec.europa.eu/comm/Competition/ecn/index_en.html
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petition authorities within the EU in a meeting 
on 29 September 2006 and made public the same 
day (6).

The purpose of the ECN Model Programme is 
to set out the basis for soft harmonisation of all 
European leniency programmes and to convince 
the few Member States that do not yet have a pro-
gramme in place to adopt one. It is for each author-
ity to implement and incorporate the provisions of 
the ECN Model Programme in its respective leni-
ency programme. In order to achieve this objec-
tive, the ECN Model Programme has been drafted 
as a coherent programme, setting out all rules and 
conditions that the ECN members believe should 
be common in all EU leniency programmes. This 
clearly distinguishes the ECN Model Programme 
from efforts undertaken in other international 
fora to take stock of provisions that are com-
mon in successful leniency programmes and/or 
list a number of vaguely defined key elements 
that should ideally be included in a leniency pro-
gramme. It is however not a programme under 
which an applicant can apply and does not create 
any rights or legitimate expectations in the rela-
tionship between an applicant and an authority.

The ECN Model Programme itself is accompanied 
by more detailed Explanatory Notes that provide 
useful guidance on the various provisions (7). The 
Commission (2002) Leniency Notice served as 
the basis for the discussions and drafting of the 
ECN Model Programme (8). The scope of the ECN 
Model Programme also mirrors that of the Com-
mission; i.e. a corporate leniency policy limited to 
secret cartels (9).

(6) Available at http://ec.europa.eu/competition/ecn/index_ 
en.html together with a list of most frequently asked 
questions (MEMO/06/��6). See also the press release 
issued by the Commission (IP/06/288) and press releases 
issued by the Office of Fair Trading and the French 
Conseil de la Concurrence the same day. 

(7) The Explanatory Notes are an integral part of the ECN 
Model Programme. 

(8) This did not prevent the working group from discussing 
issues that were either not included or regulated in a 
different way in the 2002 Leniency Notice, which is evi-
dent from the differences between the ECN Model Pro-
gramme and the 2002 Leniency Notice. The discussions 
also included issues that exist under some programmes 
but which were disregarded for the ECN Model Pro-
gramme, like Amnesty + provisions. 

(9) The ECN Model Programme does not cover sanctions 
against individuals, but does recommend that adequate 
protection from such sanctions needs to be provided by 
those authorities that can impose sanctions on indivi-
duals, in order not to undermine corporate leniency pro-
grammes. As concerns the scope of corporate leniency 
programmes, the ECN Model Programme explicitly sta-
tes that vertical agreements and horizontal restrictions 
other than cartels are normally less difficult to detect 
and investigate and do therefore not require being dealt 
with under a leniency programme. 

The ECN Model Programme does however not 
loose sight of what it intends to solve. It is not 
the intention to establish one common leniency 
programme. The intention is rather to ensure 
that applicants are not dissuaded from reporting 
cartels due to important discrepancies between 
the programmes or uncertainty concerning what 
information is needed and what is expected from 
them in terms of cooperation obligations etc.

That is the reason why some provisions are more 
detailed than others. It is clear that the focus of 
the project has been to improve the situation for 
immunity applicants, and in particular for those 
applicants that come forward before the authori-
ties had sufficient information to start an inves-
tigation (in the Model Programme referred to as 
Type �A).

Harmonised rules and standards
The ECN Model Programme contains detailed 
provisions on all issues where it was feared that 
discrepancies between the programmes might 
dissuade applicants from disclosing the existence 
of a cartel to any authority. This concerns the cat-
egory of applicants that are to be excluded from 
immunity (due to the role they played in the car-
tel), the type of information an applicant should 
be prepared to provide in order to get immunity 
and the conditions it needs to satisfy in order to 
benefit from immunity. It also covers some pro-
cedural aspects where a stream-lined approach 
was regarded as useful, and in some aspects nec-
essary, to achieve the objectives of the ECN Model 
Programme. This concerns notably the summary 
application system (see below) but also the exist-
ence of a marker system and of procedural steps 
aimed at increasing legal certainty, such as when 
and how the authorities take position on the appli-
cation. The changes and clarifications made in the 
revised Commission Leniency Notice of Decem-
ber 2006 concerning immunity under point 8(a), 
termination and co-operation obligations for 
immunity and reduction of fines applicants as 
well as the introduction of a discretionary marker 
system reflect the orientations agreed under the 
ECN Model Programme (�0).

(10) This article will therefore not further address the policy 
choices made for these provisions. Reference is instead 
made to the article “Commission adopts revised Leniency 
Notice to reward companies that report hard-core car-
tels” published in this newsletter. To the extent that the 
Model Programme has taken over provisions and policy 
choices already existing in the COM 2002 Leniency Pro-
gramme, reference is made to B. van Barlingen and M. 
Barennes, The European Commission’s 2002 Leniency 
Notice in practice, CPN Autumn 200�, page 6. 

http://ec.europa.eu/competition/ecn/index_en.html
http://ec.europa.eu/competition/ecn/index_en.html
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The ECN Model Programme is less detailed on 
rules and procedures for “post-inspection” immu-
nity applications (referred to as Type �B) or reduc-
tion of fines applications (referred to as Type 2). 
The reason for this is two-fold. In the vast major-
ity of cases, this type of applicants would only 
come forward after an investigation has started. 
The applicant will therefore know which author-
ity is handling the case and will know what rules 
it has to comply with if it wants to benefit from 
that authority’s leniency programme. Secondly, if 
that authority has chosen a very strict policy for 
rewarding such “post-inspection” co-operation, 
this will (contrary to the “pre-inspection” sce-
nario) not have a negative impact on other author-
ities’ programmes.

The ECN Model Programme does however con-
tain two noteworthy provisions for these types of 
applications. The underlining principle behind 
both these provisions is to ensure that there should 
always be an incentive to approach the author-
ity at a time when the cartel has not yet been 
uncovered. For immunity, the ECN Model Pro-
gramme makes a distinction between the �A and 
�B threshold, thereby sending a clear signal that 
applicants have to be prepared that evidence that 
might have enabled them to obtain immunity in a 
Type �A scenario would be far from sufficient to 
meet the Type �B threshold (��). For reduction of 
fines applicants (Type 2), it states that the reward 
given for providing significant added value to the 
investigation should not exceed �0 percent. The 
purpose of this statement it to ensure that there is 
a significant gap between the reward to be given to 
immunity applicants and the reward to reduction 
of fines applicants (�2).

The Model Programme only sets out the basis for 
minimal harmonisation. Each authority remains 
free to offer more favourable treatment to appli-
cants if it considers it necessary in order to ensure 
efficient enforcement. It is not to be excluded that 
different incentives may be required to success-
fully break regional or national cartels compared 
to larger cartels. By creating a “common highest 
denominator standard”, the applicant will how-
ever know from the outset what it can expect in 
terms of evidentiary standard and cooperation 
obligations. The fact that it may in certain situ-
ations be rewarded on the basis of a less strict 
standard cannot be a detriment to either itself or 
to other competition authorities.

(11) See section III of the Model programme and point �8 of 
the Explanatory Notes.

(12) See section IV of the Model Programme and point 24 of 
the Explanatory Notes. 

Summary applications
The summary application system is the mecha-
nism through which the ECN members aim to 
reduce the administrative burden (for authorities 
and applicants) associated with multiple leniency 
filings. The underlying idea is to create a system 
that would fulfil this objective without jeopardiz-
ing the flexible and efficient work-sharing within 
the ECN. Rather than having to file complete 
leniency applications with all authorities that 
could take actions against the cartel, a summary 
application system allows the national competi-
tion authorities to temporarily protect the immu-
nity applicant’s place in the queue on the basis of 
more limited information if a full application has 
been given to the Commission. The ECN Model 
Programme does not foresee a general summary 
application system for all types of cases. It only 
covers Type �A applications (i.e. applications for 
immunity in situations where an investigation has 
not yet been started) for cases covering more than 
three Member States where a full application has 
been lodged with the Commission (��). This is the 
type of situation where the ECN members agree 
that the current system may lead to inefficien-
cies. The system chosen does not foresee that the 
Commission will accept summary applications. 
On the other hand, it does not exclude that cer-
tain competition authorities may accept summary 
applications in situations which are not explicitly 
mentioned.

The provisions concerning the filing and the 
processing of summary applications have been 
regulated in detail in the ECN Model Programme. 
This is in order to ensure that the system is imple-
mented in a coherent and consistent manner. 
The Model Programme lists the information 
that should be given, which is equivalent to what 
would be required to secure a marker. The Model 
programme does not regulate in which form the 
application should be made, but does prescribe 
that such applications can always be made orally 
(irrespective of whether the national competition 
authority would accept oral applications in other 
scenarios). It also explains the type of reaction the 
applicant can expect from the national authori-
ties. The idea is that the system should work as 
an indefinite marker. The national authority 
will not take position on the application, i.e. it 
will neither grant nor reject conditional immu-
nity. It will simply confirm that the applicant is 

(13) Point 46 of the Explanatory Notes explains why Type �B 
and Type 2 applications (i.e. immunity in a „post-ins-
pection“ scenario and reduction of fines applications) 
were not included in the summary application system
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the first to file with that authority and that it will 
grant the applicant a period of time to complete 
its application should the national authority later 
decide to act on the case. As long as the applicant 
has not been informed that the authority intends 
to act, its duty to assist in the investigation only 
exists towards the Commission. The fact that 
the national authority has accepted the sum-
mary application does not create any legitimate 
expectations as to whether or not it would grant 
(conditional) immunity should it at a later stage 
deal with the case.

Status and implementation
By endorsing the ECN Model Programme, the 
heads of the EU authorities have entered into a 
political commitment vis-à-vis the other ECN 
members to ensure that the ECN Model Pro-
gramme can achieve its intended result. The 
Commission was the first authority to take con-
crete actions to live up to this commitment, by 
announcing revisions to its 2002 Leniency Notice 
the very same day the ECN Model Programme 
was endorsed and published and by swiftly adopt-
ing the revisions needed to ensure that the Com-
mission Leniency Notice fully reflects the ECN 
Model Programme (�4). Other authorities are cur-
rently engaged in similar exercises. Those authori-
ties that already have leniency programmes in 
place are undertaking what is required to ensure 
that their programmes are either revised or, as 
regards those programmes that are regulated in a 
less detailed way, applied in a manner that is in 
line with the ECN Model Programme. Those that 
are in the process of adopting new programmes 
have closely followed and benefited from the work 
behind the ECN Model Programme.

The ECN Model Programme foresees that the 
state of convergence is assessed in 2008. Tak-
ing into account that a large number of national 
competition authorities need the involvement of 
the national legislator in order to change (parts 
of) their leniency policy, this seems to be an 
adequate and realistic time-frame. The Commis-
sion and its colleagues in the ECN are however 
already closely monitoring one aspect of the ECN 
Model Programme, namely the introduction of a 

(14) See the press release (IP/06/�70�) and the Memo 
(MEMO/06/469) published by the Commission on 
7 December 2006.

 summary application system. In order to facili-
tate the work of potential immunity applicants, 
a list of all authorities that already today accept 
summary applications is listed on the ECN web-
site (��). At the time of writing, �� authorities now 
offer this possibility, including for example the 
United Kingdom, Germany, France and the Neth-
erlands. As mentioned above, the summary appli-
cation provisions have deliberately been drafted 
in a manner that would ensure that they can eas-
ily be incorporated in the national leniency pro-
grammes in a coherent way. It is interesting to see 
that the Office of Fair Trading, rather than copy-
ing the provisions into their programme, has cho-
sen to make direct references to the ECN Model 
Programme (�6).

Conclusions
A significant amount of convergence between 
the European leniency policies has already been 
achieved through the unique working methods 
resulting in the ECN Model Programme. Com-
ments received in the context of the public consul-
tation of the revised Commission Leniency Notice 
show that the ECN Model Programme has been 
received as a tool to interpret less specific provi-
sions in individual programmes.

The next step is for the competition authori-
ties to live up to their political commitment and 
align their respective programmes or introduce 
new programmes on the basis of the ECN Model 
 Programme. This does not mean that one can 
expect a total uniform leniency policy within 
a foreseeable future. This is arguably also not 
 necessary. It is for each authority to implement 
the programme in a manner that fits its own enfor-
cement system. A harmonised leniency policy that 
ensures that immunity applicants know what they 
can expect from the different authorities in terms 
of the evidence to be provided and the cooperation 
and assistance they may have to give would be suf-
ficient to remove the deficits of the current system. 
Should experience show that the ECN Model 
 Programme will not achieve its intended result, 
it is not to be excluded that the Commission may 
choose to pursue more traditional harmonisation 
instruments.

(15) Available at http://ec.europa.eu/comm/competition/ecn/ 
index_en.html

(16) See “Leniency and no-action, OFT’s draft final 
guidance note on the handling of applications”, 
published for public comments in November 2006 
and available at http://www.oft.gov.uk/NR/rdonlyres/
8�BD0E�4-DDF2-4D42-80�B-BD6��D722BFB/0/
oft80�a.pdf. 
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