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Commission launches public consultation on draft Non-Horizontal 
Merger Guidelines (1)

Giuseppe CONTE, Legal Service, 
Kay PARPLIES and Vincent VEROUDEN, 
Directorate-General for Competition, unit A-2 and Chief Economist Team

I. Introduction (�)
On �� February, the Commission launched a pub-
lic consultation on draft Guidelines on the assess-
ment of non-horizontal mergers under the Merger 
Regulation. Non-horizontal mergers include ver-
tical mergers, such as the acquisition of a supplier 
by a customer (for example, a car manufacturer 
acquiring a gearbox supplier), and conglomerate 
mergers, which concern companies whose activi-
ties are complementary or otherwise related (for 
instance, a company producing razors buying a 
company producing shaving foam).

Interested parties are invited to submit their 
comments on the draft Guidelines by �2 May. It 
is anticipated that, following the consultations, 
the definitive version of the Guidelines will be 
adopted by the Commission before the end of 
the year. The non-horizontal Merger Guidelines 
will then serve to provide guidance to companies 
envisaging such types of merger. They will com-
plement the existing Guidelines on the assessment 
of horizontal mergers, which deal with mergers of 
companies who are actual or potential competi-
tors on the same relevant market(s) (2).

In the following sections, we provide an overview 
of the draft Guidelines and the public consulta-
tion process.

II.  Overview of the draft Non-
Horizontal Merger Guidelines

Article 2 of the EC Merger Regulation (�) provides 
that the European Commission has to appraise 
mergers with a view to establishing whether or not 
they “would significantly impede effective compe-

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. Res-
ponsibility for the information and views expressed lies 
entirely with the authors

(2) Guidelines on the assessment of horizontal mergers 
under the Council Regulation on the control of concen-
trations between undertakings, Official Journal C ��, 
0�.02.2004, p. �-�8. 

(3) Council Regulation (EC) No ��9/2004 of 20 January 
2004 on the control of concentrations between underta-
kings, Official Journal L 24, 29.0�.2004, p. �. 

tition, in particular as a result of the creation or 
strengthening of a dominant position”, in the EU 
market or a substantial part of it.

With the draft Guidelines on Non-Horizontal 
Mergers, the Commission intends to set out the 
analytical approach it takes in assessing the likely 
competitive impact of vertical and conglomerate 
mergers.

The draft Guidelines are structured in four main 
parts: (i) a general overview, (ii) the definition of 
“safe harbours” in terms of market shares and 
concentration levels, (iii) the assessment of verti-
cal mergers, (iv) the assessment of conglomerate 
mergers.

(i) General overview of the Commission’s 
analysis of non-horizontal mergers

One important message included in the intro-
ductory sections of the draft Guidelines is that 
non-horizontal mergers are generally less likely 
to create competition concerns than horizontal 
mergers.

First, unlike horizontal mergers, vertical or con-
glomerate mergers do not entail the loss of direct 
competition between the merging firms in the 
same relevant market. As a result, the main source 
of anti-competitive effect in horizontal mergers is 
absent from vertical and conglomerate mergers.

Second, vertical and conglomerate mergers pro-
vide substantial scope for efficiencies. A charac-
teristic of vertical mergers and certain conglom-
erate mergers is that the activities and/or the 
products of the companies involved are comple-
mentary to each other (4). The integration of com-
plementary activities or products within a single 
firm may produce significant efficiencies and be 
pro-competitive. For instance, in vertical merg-

(4) Products or services are called “complementary” (or 
“economic complements”) when they are worth more to 
a customer when used or consumed together than when 
used or consumed separately. Also a merger between 
upstream and downstream activities can be seen as a 
combination of complements which go into the final 
product. For instance, both production and distribution 
fulfil an indispensable role in getting a product to the 
market. 
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ers, efforts to increase sales at one level (e.g. by 
lowering price, or by stepping up innovation) will 
benefit sales at the other level. Depending on the 
market conditions, integration may increase the 
incentive to carry out such efforts. In particular, 
after the vertical integration, lowering the mark-
up upstream may lead to increased sales not only 
upstream but also downstream and vice versa. 
This is often referred to as the “internalisation of 
double mark-ups”.

The draft Guidelines also acknowledge that verti-
cal and conglomerate mergers may reduce trans-
action costs and allow for a better co-ordination 
in terms of product design, the organisation of 
the production process, investments in produc-
tion factors along the value chain and the way 
in which the products are sold. Similarly, merg-
ers which involve products belonging to a range 
of products that are generally sold to the same set 
of customers (be they complementary products 
or not) may give rise to customer benefits such as 
one-stop-shopping.

Nonetheless, there are circumstances in which 
non-horizontal mergers may significantly impede 
effective competition. This is essentially because 
a non-horizontal merger may change the ability 
and incentive to compete on the part of the merg-
ing companies and their competitors in ways that 
cause harm to consumers (including intermediate 
customers).

The draft Guidelines make clear in this respect 
that when intermediate customers are actual or 
potential competitors of the parties to the merger, 
the Commission will focus on the effects of the 
merger on the customers to which the merged 
entity and those competitors are selling. Conse-
quently, the fact that a merger affects competitors 
is not in and of itself viewed as a problem. It is 
the impact on effective competition on which the 
Commission will focus, not the mere impact on 
competitors at some level of the supply chain.

As to the possible anticompetitive effects of non-
horizontal mergers, the draft Guidelines distin-
guish between two main ways in which non-hori-
zontal mergers may significantly impede effective 
competition: non-coordinated effects and coordi-
nated effects.

Non-coordinated effects may principally arise when 
non-horizontal mergers give rise to foreclosure. In 
the draft Guidelines, the term “foreclosure” is used 
to describe any instance where actual or potential 
rivals’ access to supplies or markets is hampered 
or eliminated as a result of the merger, thereby 
reducing these companies’ ability and/or incen-
tive to compete. As a result of such foreclosure, 
the merging companies — and, possibly, some of 

its competitors as well — may be able to profitably 
increase the price charged to consumers or cause 
harm to consumers in other ways. These instances 
are referred to as “anticompetitive foreclosure”.

In assessing the likelihood of an anticompetitive 
foreclosure scenario, the Commission will exam-
ine, first, whether the merged entity would have, 
post-merger, the ability to substantially foreclose a 
market, second, whether it would have the incen-
tive to do so, and third, whether a foreclosure strat-
egy would have a significant detrimental effect on 
competition, thus causing harm to consumers.

In practice, these three factors are often examined 
together since they are closely intertwined. None-
theless, the Commission finds it useful to make 
clear that even though the merged entity may 
have the ability to foreclose, it may not have the 
incentive to do so. Second, even where the merged 
entity may have the ability and incentive to fore-
close, this may not have a significant detrimental 
effect on consumers. The latter may hold true, in 
particular, when the merger gives rise to substan-
tial efficiencies.

Coordinated effects arise where the merger changes 
the nature of competition in such a way that firms 
that previously were not coordinating their behav-
iour, are now significantly more likely to coordi-
nate and raise prices or otherwise harm effective 
competition. A merger may also make coordina-
tion easier, more stable or more effective for firms, 
which were coordinating prior to the merger.

In assessing the effects of a merger, the Commis-
sion will consider both the possible anti-competi-
tive effects arising from the merger and the pro-
competitive effects stemming from efficiencies 
identified and substantiated by the parties.

(ii) Definition of “safe harbours”

One important objective of the draft Guidelines 
is to provide firms with guidance not only about 
possible theories of harm but also to enable them 
to identify mergers that are unlikely to be chal-
lenged on competition grounds. The draft states in 
this context that non-horizontal mergers pose no 
threat to effective competition unless the merged 
entity has market power in at least one of the mar-
kets concerned.

For this purpose, the draft specifies “safe har-
bours” as a screen to identify cases that are clearly 
unlikely to raise competition issues. The draft 
stipulates that the Commission is unlikely to find 
concern in non-horizontal mergers where the 
market share post-merger of the new entity in each 



1� Number 1 — Spring 2007

Articles

of the markets concerned is below [�0%] (�) and 
where the post-merger Herfindahl-Hirschman-
Index (HHI) is below [2000]. In practice, it will 
not extensively investigate such mergers, except 
where some special circumstances are present, 
which render market shares less useful as a proxy 
for the competitive conditions in the market.

(iii) Assessment of vertical mergers

Non-coordinated effects: foreclosure

With regard to vertical mergers, the draft Guide-
lines identify two principal foreclosure scenarios, 
input foreclosure and customer foreclosure. The 
first is where the merger is likely to raise the costs 
of downstream rivals by restricting their access to 
an important input (input foreclosure). The second 
is where the merger is likely to foreclose upstream 
rivals by restricting their access to a sufficient cus-
tomer base (customer foreclosure).

Input foreclosure

A merger may significantly impede effective com-
petition through input foreclosure where, post-
merger, the new entity would be likely to restrict 
access to the products or services that it would 
have otherwise supplied absent the merger, thereby 
raising its downstream rivals’ costs by making it 
harder for them to obtain supplies of the input 
under similar prices and conditions as absent the 
merger. This may give the merged entity the ability 
and the incentive to profitably increase the price 
charged to consumers. Any efficiencies resulting 
from the merger, however, may lead the merged 
entity to reduce price, so that the overall likely 
impact on consumers may be neutral or positive. 
The figure below gives a graphical presentation of 
this mechanism:

(5) In analogy to the indications given in Commission 
Regulation (EC) No 2790/�999 of 22 December �999 on 
the application of Article 8�(�) of the Treaty to categories 
of vertical agreements and concerted practices, Official 
Journal L ��6, 29.�2.�999, pages 2�-2�. 

The draft Guidelines outline a variety of factors 
that may in practice affect a merged firm’s abil-
ity and incentive to foreclose, and the size of any 
impact on consumers. For example, a foreclos-
ure strategy can be effective only if the merged 
firm has market power in the input market and 
the input represents a significant cost factor or 
an otherwise critical component for rival firms. 
Incentives to foreclose are affected, among other 
factors, by the trade-off the merged firm has to 
make between the profit lost in the upstream mar-
ket due to a reduction of input sales to (actual or 
potential) rivals and the profit gain from expand-
ing sales downstream or, as the case may be, being 
able to raise price in that market (6).

Further, the effect of the merger on competition 
needs to be assessed in light of efficiencies iden-
tified and substantiated by the merging parties. 
For the Commission to take account of efficiency 
claims in its assessment of the merger, the efficien-
cies have to benefit consumers, be merger-specific 
and be verifiable.

Customer foreclosure

Customer foreclosure may occur when a supplier 
integrates with an important customer in the 
downstream market. Because of this downstream 
presence, the merged entity may foreclose access to 
a sufficient customer base to its actual or potential 
rivals in the upstream market (the input market) 
and reduce their ability or incentive to compete. 
In turn, this may raise downstream rivals’ costs 
by making it harder for them to obtain supplies 
of the input under similar prices and conditions 
as absent the merger. This may allow the merged 
entity profitably to establish higher prices on 
the downstream market. Again, any efficiencies 
resulting from the merger may lead the merged 

(6) When the adoption of a specific course of conduct by 
the merged entity is an essential step in foreclosure, the 
Commission examines both the incentives to adopt such 
conduct and the factors liable to reduce, or even elimi-
nate, those incentives, including the possibility that the 
conduct is unlawful. This appraisal, however, does not 
require an exhaustive and detailed examination of the 
rules of the various legal orders which might be applica-
ble and of the enforcement policy practised within them 
(see Case C-�2/0� P, Commission v. Tetra Laval BV, ECR 
I-000, paragraphs 74-76. Case T-2�0/0�, General Electric 
v. Commission [200�], ECR II-000, at paragraph 7�). 
Moreover, the illegality of a conduct may be likely to 
provide significant disincentives for the merged entity 
to engage in such conduct only in certain circumstan-
ces. In particular, the Commission will consider, on the 
basis of a summary analysis: (i) the likelihood that this 
conduct would be clearly, or highly probably, unlawful 
under Community law, (ii) the likelihood that this ille-
gal conduct could be detected, and (iii) the penalties 
which could be imposed.

Upstream entity 
(market power)

Downstream 
entity
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Reduction of 
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Overall effect on consumers?
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entity to reduce price, so that there is overall not 
a negative impact on consumers. Like for input 
foreclosure, the Commission’s assessment will 
include an analysis of the merged firm’s ability 
and incentive to engage in a foreclosure strategy, 
as well as an evaluation of the potential size of the 
detrimental impact on consumers. A graphical 
representation of this mechanism is provided by 
the figure below:

Coordinated effects

The draft Guidelines provide an overview of fac-
tors that foster firms’ ability to effectively co-ordi-
nate their competitive behaviour. The section is 
based on the requirements set out by the CFI in 
its Airtours judgement (7). Three conditions are, 
thus, necessary for coordination to be sustain-
able. First, the coordinating firms must be able to 
monitor to a sufficient degree whether the terms 
of coordination are being adhered to. Second, dis-
cipline requires that there is some form of cred-
ible deterrent mechanism that can be activated if 
deviation is detected. Third, the reactions of out-
siders, such as current and future competitors not 
participating in the coordination, as well as cus-
tomers, should not be able to jeopardise the results 
expected from the coordination.

(iv) Assessment of conglomerate mergers
The final sections of the draft Guidelines are dedi-
cated to conglomerate mergers. These are mergers 
between firms that are in a relationship which is 
neither purely horizontal (as competitors in the 
same relevant market) nor vertical (as supplier 

(7) Case T-�42/99, Airtours v Commission, [2002] ECR II-
2�8�.

and customer). In practice, the focus is on merg-
ers between companies that are active in closely 
related markets (e.g. mergers involving suppliers 
of complementary products or of products which 
belong to a range of products that is generally pur-
chased by the same set of customers for the same 
end use).

While the draft Guidelines acknowledge that 
conglomerate mergers in the majority of circum-
stances will not lead to any competition problems, 
it sets out those specific cases where there may be 
harm to competition. The section on conglomer-
ate mergers follows essentially the same structure 
as the guidance on vertical mergers. The draft 
distinguishes between non-coordinated effects 
(foreclosure) and co-ordinated effects as princi-
pal theories of harm. Foreclosure through tying 
and bundling are among the principal potential 
theories of harm discussed in the section. The sec-
tion outlines the factors that may give a merged 
firm the ability and the incentive to foreclose and 
presents the parameters affecting the overall likely 
impact of a conglomerate merger on prices and 
consumer choice, and discusses potential sources 
of efficiency gains in this context.

III. Conclusion and next steps

Through the adoption of Guidelines on the assess-
ment of non-horizontal mergers, the Commission 
aims to give further guidance on its policy in this 
area. By providing a coherent analytical frame-
work, the Guidelines will contribute to the level 
of predictability of the Commission’s assessment 
of non-horizontal mergers. The Guidelines, thus, 
form an important element of the Commission’s 
aim to provide clear and predictable competition 
rules grounded in an effects-based approach.

Following an initial consultation among the EU 
Member States, the draft Guidelines were adopted 
by the Commission for public consultation. The 
three-month consultation period, lasting until �2 
May 2007, now gives an opportunity to the gen-
eral public to participate in the debate and to pro-
vide their input to the Guidelines. The text of the 
draft Guidelines is available on DG Competition’s 
website under: http://ec.europa.eu/comm/compe-
tition/consultations/open.html
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