
Number 1 — Spring 2007 127

Competition Policy Newsletter
S

TA
T

E
 A

ID

Introduction
In 2004 the Commission issued new ‘Community 
Guidelines for rescuing and restructuring firms in 
difficulty’ (hereinafter ‘the guidelines’) (2), which 
tightened the rules for rescue aid.

Rescue aid is per definition a short time liquid-
ity support (in the form of a guarantee or a loan) 
until the company has drawn up a restructuring 
or liquidation plan. It offers, similar to interim 
measures, a respite to keep a company in business 
for a limited period. This period is limited to six 
months. Different to what was laid down in the 
old guidelines, no extra time is granted to termi-
nate the rescue aid (i.e. reimburse the loan, this 
was formerly �2 months (�)). In fact, point 2� of 
the guidelines stipulates that the Member State 
must provide an undertaking that the aid is ter-
minated after six months or in case of an illegal 
rescue aid that it must be terminated six months 
after the disbursement of the first instalment to 
the firm.

Point 27 of the guidelines lays down a mechanism 
to strictly enforce this rule. It obliges the Com-
mission in case the aid is not terminated to open a 
formal investigation immediately. The only excep-
tion to this rule is laid down in point 26 of the 
guidelines, which envisages that such follow up 
can only be avoided in case a restructuring plan 
(or a liquidation plan) is presented “unless the 
Commission decides that such an extension is not 
justified”.

In a decision of 26 September 2006, concerning 
rescue aid provided by Italy to Compagnia Italiana 
Turismo S.p.A (hereinafter referred to as “CIT”), 
the Commission applied the rule in point 26 of the 
guidelines for the first time. It thereby amended 
a first decision of 7 July 2006 and reiterated that 

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

(2) Community Guidelines on State aid for rescuing and 
restructuring firms in difficulty, OJ 2004 C 244, page 
2. In case points are cited without further reference they 
refer to these guidelines.

(3) Cf. Commission Decision in Case C29/2002 Bull, OJ 
200� L 209, page �; and Commission Decision in Case 
NN�7/2004 Lloyd Werft of 8.9.2004.

it will not accept any misuse of the prolonga-
tion of a rescue aid by presenting a restructuring 
project without substance. In another decision of 
�2 December 2006, concerning another rescue aid 
provided by Italy in favour of Ottana Energia, the 
Commission followed the same approach.

Compatibility of the rescue aid for six 
months — the first CIT decision
In 200�, Italy has established by so called decreto 
competitivita (Decree no �� of �4/�/200�) a fund 
for providing rescue aid guarantees, which were 
granted to six companies, which have all been 
notified to the Commission after the aid had been 
granted and disbursed.

In February 2006, Italy notified to the Commis-
sion a rescue aid guarantee for loans amounting 
to € 7� million in favour of CIT, an Italian tourism 
operator. The company was in serious difficulty. 
A first loan of € �0 million of the aid was paid out 
already on �9 January. The guarantee was limited 
to six months and accompanied by an undertak-
ing to terminate it six months after disbursement. 
Moreover, the aid amount could be considered as 
the minimum necessary to keep the firm in busi-
ness for six months, as the cash flow needs for 
the preceding year remained below the results 
obtained by applying the formula set out in Annex 
I of the guidelines.

Therefore, the rescue aid fulfilled all criteria laid 
down in point 2� of the guidelines, so that on 7 
July 2006, the Commission raised no objection 
against the rescue aid of € 7� million in favour of 
CIT for the period from �9 January until �9 July 
2006 (4).

No Prolongation beyond six months — 
the second CIT decision
On 20 July 2006, Italy notified a restructuring 
project to the Commission. However instead of 
submitting a restructuring plan Italy informed in 
the notification that a restructuring plan will only 
be presented in December 2006.

(4) Case NN �6/06, Commission decision of 7 July 2006, OJ 
C 244 page �4 of ��.�0. 2006.
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The Commission indicated in a second decision 
that the period of six months for the rescue aid 
has expired on �9 July 2006 and that Italy did not 
terminate the guarantee but notified on 20 July 
2006 a restructuring project.

This gave the Commission the opportunity to out-
line its understanding of point 26 of the guidelines: 
It first noted that point 26 spells out the principle 
that in such case, where the Commission receives 
a restructuring plan within six months after the 
granting or disbursement of a rescue aid, this aid 
is presumed to be prolonged on the basis of the 
rescue aid decision until a decision on the restruc-
turing plan is reached.

Second, the Commission made clear that this pre-
sumption may be rebutted if the prolongation is 
not justified according to point 26 at the end. This 
rebuttal is required even if a restructuring plan 
is not credible and sustainable, as point 26 does 
not, contrary to point 27, limit the presumption to 
such a case. The aim of such a decision is to termi-
nate the rescue aid. However, as the presumption 
of point 26 provides expectations, the rescue aid 
would remain legal until the rebuttal takes effect. 
Thus, the decision should only have effect ex nunc. 
If the Member State does thereafter not terminate 
the rescue aid in due course there is ground for 
initiating proceedings under Article 88(2) of the 
Treaty for the misuse of aid under point 27.

Third, the Commission clarified that such deci-
sion would not require a formal investigation pro-
cedure. In fact, point 26 does, contrary to point 27, 
not require an opening of the procedure. Indeed, 
as the rebuttal of the presumption must be taken 
rather swiftly, only a simply Commission decision 
can serve this purpose.

The Commission applied this rationale to the 
case at hand and explained that it considers that 
documents submitted by Italy do not qualify as a 
restructuring plan because they do not allow the 
Commission to perform a serious assessment pro-
vided for in points �� to �7 of the restructuring 
guidelines and to conclude that the aid proposed 
will restore long-term viability. For this reasons it 
could have even been argued that the rescue aid 
was never prolonged. Nevertheless, the Commis-
sion considered, for reasons of legal certainty, to 
adopt a decision pursuant to point 26 and to ter-
minate any possible presumption of prolongation. 
Therefore, the Commission held that the rescue aid 
period in the present case cannot, unlike what was 
originally stated in the decision, be prolonged and 
the decision must be amended in that respect.

With the decision the Commission provides fur-
ther clarification that a decision under point 26 
is to be distinguished from a procedure as stipu-

lated in point 27. Only if Italy does not adhere to 
the amended decision and does not terminate the 
guarantee, a procedure under point 27 would be 
the next step.

Notwithstanding this, the Commission did not 
exclude that it could have opened directly pro-
ceedings under point 27 given that Italy failed to 
provide a substantive restructuring project. This 
could have spared the Commission to go through 
the additional 26 decision making procedure. 
However, it was believed that in this case a deci-
sion was needed to set aside the legal presump-
tion created in point 26 which, in particular in 
the absence of an established practice, could have 
been able to create legitimate expectations. More-
over, a decision under point 26 was also consid-
ered more effective, as even if such decision might 
also, implicitly or explicitly, be taken within the 
point 27 procedure, it would take until the final 
decision to rebut the presumption.

The present case, where Italy indeed terminated 
the guarantee after the second decision was taken, 
illustrates that it is not in every case necessary that 
a procedure under point 27 must follow the proce-
dure to terminate the rescue aid. Only, if the Ital-
ian authorities were not to terminate the guarantee 
the aid should then be considered as illegal. If the 
rescue aid is followed by a restructuring project, 
the illegal rescue might then also be assessed as 
restructuring aid, and eventually would need to 
be recovered if the restructuring cannot be justi-
fied on its own merits.

Compatibility only for six months — 
The Ottana decision

In its next decision where the Commission had 
to assess a rescue aid in favour of Ottana Ener-
gia Srl (Ottana), a local utility company situated 
in Sardinia dealing with electricity generation, 
the Commission followed the rationale of the CIT 
decision. The facts of the case are very similar. 
Also here the rescue aid could be held compatible 
for six months but its prolongation was in view of 
a too poor restructuring plan not justified.

Moreover, because the Commission had not taken 
a decision on compatibility within six months it 
was able to combine the compatibility decision 
with the decision indicating that no prolongation 
was justified (�).

(5) Case NN �4/06, Commission decision of �2 December 
2006. http://ec.europa.eu/comm/competition/state_aid/
register/ii/by_case_nr_nn2006_000.html#�4

http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_nn2006_000.html#14
http://ec.europa.eu/comm/competition/state_aid/register/ii/by_case_nr_nn2006_000.html#14
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Conclusion and outlook

The Commission strict approach in not accept-
ing a prolongation of a rescue aid in case of 
the presentation of a restructuring plan, which 
is not apt to comply with the conditions set out 
in the guidelines outlining how viability of the 

company is to be restored, is justified, by the 
change of the guidelines which would otherwise 
remain meaningless. The Commission will soon 
have further chance to develop its practice on the 
application of point 27 of the guidelines, as in the 
Ottana case Italy has not terminated the rescue 
aid (6).

(6) In the meantime the Commission has opened procee-
dings under point 27. See case C��/27 Misuse of rescue 
aid and compatibility of restructuring aid to Ottana, 
Commission Decision of 4 April 2007.


