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ECJ Judgement of 5 October 2006 Commission v. France: A major 
step forward for the recovery policy (1)

Bernadette WILLEMOT and Anne FORT, 
Directorate-General for Competition, unit I-4

On � October 2006, the Court of Justice issued 
an important judgement for the State aid recov-
ery policy (2). The article below summarises the 
facts that gave rise to the case before the Court 
and gives an overview of the reasoning followed 
by the Court. Finally, it highlights the importance 
of this judgement for the execution of Commis-
sion recovery decisions.

�. The facts
On �2 July 2000, the Commission found that the 
aid granted by France to Scott Paper/Kimberly 
Clark (�) was incompatible with the common 
market and took a final negative decision ordering 
its recovery. The aid amounting to €�2.� million 
consisted of a preferential price of land and of a 
preferential water treatment levy.

Following the Commission decision, the French 
authorities issued the assessments ordering the 
recovery of the aid and the relevant interests to the 
beneficiary. These assessments were challenged by 
Scott Paper before the “tribunal administratif” of 
Orléans. Under French law, the challenge of these 
assessments leads to an automatic suspension to 
their execution. In addition Scott Paper contested 
the Commission decision before the Court of First 
Instance of the European Communities (4).

After several exchanges of correspondence 
between France and the Commission with a view 
to speed up the recovery procedure, the Commis-
sion decided to sue France before the Court of Jus-
tice for failure to execute the Commission decision. 
Despite the two-month deadline set by the Com-
mission decision, only a minor part of the aid (�) 
 

(1) The content of this article does not necessarily reflect 
the official position of the European Communities. Res-
ponsibility for the information and views expressed lies 
entirely with the authors.

(2) Case C-2�2/0�, Commission v France, (2006), not yet 
reported.

(3) OJ, ��.0�.2002, L �2, p. �-�2.
(4) Case T-�66/00 Scott v Commission, (2007), not yet 

reported. On 2� March 2007, the Court of First Instance 
annulled part of the decision that concerns the aid gran-
ted in the form of a preferential price for the property.

(5) One part of the aid linked to the preferential water 
treatment levy was repaid by the company Procter and 
 Gamble who took over the assets of the Scott plant in 
June �998.

had been reimbursed four years after the adop-
tion of the recovery decision by the Commission. 
On that basis, the Commission considered that the 
French State did not fulfil its obligation to achieve 
an immediate and effective execution of the Com-
mission decision as defined by Article �4(�) of the 
Council Regulation 6�9/�999 of 22 March �999 
(“the Procedural Regulation”) (6).

2. The judgement
The judgement brings very interesting clarifica-
tions on two essential points of the state aid field. It 
makes clear that the measures taken by the Mem-
ber State must lead to the immediate and effective 
execution of the Commission recovery decision 
and clarifies the principles governing the actions 
by the beneficiary against the Commission deci-
sion both at Community and national levels.

2.1.  The national measures chosen to 
execute the Commission decision must 
lead to an immediate and effective 
execution

In its action for failure to comply with the Com-
mission’s recovery decision before the Court, the 
Commission argued that the French procedure 
which provides for an automatic suspensory effect 
of actions brought against demands for payment 
issued in order to recover aid did not fulfil the 
criteria of an “immediate and effective” execution 
of the Commission decision as contained in the 
Commission decision and in Article �4(�) of the 
Procedural Regulation.

The French government counter-argued that it 
had taken all necessary steps to implement the 
Commission decisions and that the national pro-
cedure applied did not preclude the execution of 
the Commission decision. Besides, the French 
authorities submitted that the expression “imme-
diate and effective” execution of the Commission 
decision contained in article �4(�) of the Proce-
dural regulation did not mean that the aid must be 
effectively recovered immediately, but that it was 
sufficient for the recovery procedure to be initi-
ated without delay.

(6) Council Regulation (EC) No 6�9/�999 of 22 March 
�999 laying down detailed rules for the application of 
Article 9� of the EC Treaty (OJ L 8�, 27.0�.�999, pp �-9).
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The Court refuted the arguments put forward 
by the French authorities. The Court stated that 
a national law providing for an automatic sus-
pensory effect of actions brought against recov-
ery orders failed to have regard to the objectives 
pursued by the Community rules on State aid, in 
particular the immediate restoration of the previ-
ously existing situation on the market.

By delaying the recovery of the aid, this national 
provision goes against the principle of effective-
ness, which is embedded in art. �4(�) of the Pro-
cedural Regulation (7). Consequently, the Court 
ruled that the national law is contrary to article 
�4(�) of the Procedural regulation and should 
have been left unapplied.

The Court thereby also emphasised the need for an 
immediate execution of the Commission recovery 
decisions, by stressing that the delays caused by 
the national procedures did prevent the immedi-
ate restoration of the previously existing situation 
and prolonged the unfair competitive advantage 
resulting from the aid. Therefore, to achieve its 
objective of an effective restoration of competi-
tion, it is necessary that the recovery of the aid is 
effected immediately.

2.2. Appeal of Commission decisions
The Court also clarifies the remedies and proce-
dures available to the aid beneficiary acting against 
the Commission decision or the measures taken 
by the Member State with a view to execute the 
decision. The Court recalls that a recipient of aid, 
acting against the measures taken by the national 
authorities to implement a Commission recovery 
decision, cannot call into question the Commis-
sion decision without challenging this decision 
before the Community Court.

The Court repeats that, unless interim measures 
are taken by the CFI, the challenge of a Commis-
sion decision before the CFI does not have suspen-
sory effect. The judicial protection offered by the 
EC Treaty to the beneficiary is therefore sufficient, 
so that the suspensory effect of actions brought 
before national courts can not be considered to be 
essential to protect the aid beneficiary.

(7) ‘[…]Recovery shall be effected without delay and in 
accordance with the procedures under the national law 
of the Member State concerned, provided that they allow 
the immediate and effective execution of the Commis-
sion’s decision.[…]’

By saying that only the Community judge can 
grant interim measures to suspend execution of a 
Community decision in the frame of an applica-
tion for annulment before the Community courts, 
the Court seems therefore to exclude any possibil-
ity of forum shopping by the beneficiary of the aid 
between the national judge and the Community 
judge as far as interim measures are concerned.

3.  The conclusions of the judgement in the 
wider context of the recovery policy

The European Courts have consistently confirmed, 
that “recovery of unlawful aid is the logical con-
sequence of the finding that it is unlawful” (8). 
Recovery has not been conceived as a penalty but 
as a way to restore the ex-ante situation on the 
market. The “re-establishment of the previously 
existing situation is obtained once the unlaw-
ful and incompatible aid is repaid by the recipi-
ent who thereby forfeits the advantage which he 
enjoyed over his competitors in the market, and 
the situation as it existed prior to the granting of 
the aid is restored (9)”.

In the Olympic Airways judgement (�0), the ECJ has 
insisted that in order for a Commission recovery 
decision to be fully executed, the actions under-
taken by a Member State must produce concrete 
effects as regards recovery. The Scott judgement 
takes this one step further, by insisting that the 
repayment of the aid has to take place without 
delay and that recovery must be immediate (��). It 
stresses that the time-frame within which the aid 
must be recovered is indeed essential in order to 
ensure the re-establishment of the ex-ante situa-
tion on the market. National procedures that pre-
vent the immediate restoration of the previously 
existing situation and prolong the unfair com-
petitive advantage resulting from unlawful and 
incompatible aid do not fulfil the conditions laid 
down in Article �4(�) of the Procedural Regula-
tion.

From a recovery policy point of view, it is essen-
tial that the principle of immediate and effective 
recovery be reaffirmed. The reality shows that 
until now the recovery of illegal and incompatible 

(8) Case C-�8�/9� Commission v Greece [�99�] ECR I-����, 
paragraph �6.

(9) Case C-�48/9�, Commission v Italy [�99�] ECR I-67�, 
paragraph 26.

(10)  Case C-4��/0�, Commission v Greece, [200�] ECR I-
0�87�.

(11) Case C-2�2/0�, Commission v France [200�] nyr.
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aid, based on the use of national procedures, is a 
very lengthy process (�2). The study carried out in 
2006 on the application of state aid law at national 
level (��) confirmed that the excessive length of 
the national recovery proceedings constituted an 
obstacle for an immediate and effective recovery. 
One of the reasons for this delay is the length of 
national proceedings. By emphasising that it is not 
sufficient for the Member State to take all neces-
sary steps in their national law to recover the aid, 
but that these steps must also lead to concrete 
and immediate outcomes in term of recovery, the 
Court sets up clearly the objective to be followed 

(12)  The spring 2006 update of the State Aid Scoreboard 
shows that �6 of the recovery decisions still pending at 
the end of June 200� were adopted before the year 2000. 
For more details, please refer to Report, State Aid Score-
board — spring 2006 update http://ec.europa.eu/comm/
competition/state_aid/scoreboard/2006/spring_en.pdf

(13)  Study on the enforcement of state aid law at national 
level, coordinated by Thomas Jestaedt, Jones Day, Jac-
ques Derenne, Lovells, Tom Ottervanger, Allen & Overy, 
Competition studies 6, Luxembourg, Office for Official 
Publications of the European Communities.  
http://ec.europa.eu/comm/competition/state_aid/ 
studies_reports/studies_reports.html

by the Member States in the exercise of their pro-
cedural autonomy.

The State aid action plan (�4) presented in 200� 
by Neelie Kroes stressed that the effectiveness 
and credibility of state aid control presupposed 
a proper enforcement of the Commission’s deci-
sion, especially as regards the recovery of illegal 
and incompatible state aid. The landmark judge-
ment in the Scott case may contribute to a bet-
ter enforcement of state aid discipline and to the 
establishment of a level playing field for all eco-
nomic actors throughout the European Union.

(14)  State Aid action plan: Less and better targeted state aid: 
a roadmap for state aid reform 200�-2009

http://ec.europa.eu/comm/competition/state_aid/scoreboard/2006/spring_en.pdf
http://ec.europa.eu/comm/competition/state_aid/scoreboard/2006/spring_en.pdf
http://ec.europa.eu/atwork/programmes/index_en.htm
http://ec.europa.eu/atwork/programmes/index_en.htm

