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Commission’s enforcement record in 2006

By Philip LOWE, Director-General for Competition

2006 was another landmark year for competi-
tion policy and enforcement. In this and earlier 
editions of the Competition Policy Newsletter, 
you can find articles that describe the policy and 
impact of the Commission’s enforcement actions. 
Here, I would like to sum up some of the practical 
achievements of 2006, in addition to those men-
tioned elsewhere in this edition of the Newsletter, 
most notably those related to the sector inquiries.

In antitrust, the Commission took seven cartel 
decisions (�) fining 4� undertakings (2) a total of 
€�,846 million. By the end of 2006 the Commis-
sion had received �04 applications for immunity 
and 99 for a reduction of fines under the 2002 Leni-
ency Notice. Four of the cartel decisions adopted 
in 2006 were based on this Notice and one on the 
earlier �996 Notice. In these cases the Commis-
sion granted substantial reductions of fines for �0 
companies in return for the evidence which they 
provided.

The Commission adopted a revised version of the 
Notice (�), providing more guidance and trans-
parency, reflecting more than four years of experi-
ence in applying the 2002 Leniency Notice (4) and 
bringing it fully into line with the ECN’s Model 
Leniency Programme, also adopted in 2006. 
Improvements include clarification of the thresh-
olds for immunity and reduction of fines and the 
conditions that must be fulfilled by applicants, 
and amendments to the procedure, such as intro-
ducing a discretionary marker system.

In order to increase the deterrent effect of its 
fines in Article 8� and 82 cases, the Commis-
sion adopted new Guidelines (�), basing the basic 
amount of the fine on up to �0% of the undertak-
ing’s yearly sales of the product, in the geographic 
area concerned. This amount will then be mul-
tiplied by the number of years of the undertak-
ing’s participation. For repeat offenders, the Com-
mission may increase the fine by up to �00 % for 
each prior infringement, including those found by 
National Competition Authorities applying Arti-
cle 8� or Article 82.

(1) COMP �8.620, �8.64�, �8.4�6, �8.�2�, �8.907, �8.6�8, 
and �9.2�4.

(2) Excluding companies that received immunity from 
fines.

(3) OJ C 298, 8.�2.2006.
(4) OJ C 4�, �9.2.2002.
(5) OJ C 2�0, �.9.2006.

2006 was the first year when the Commission 
had to use its powers to fix a periodic penalty 
payment, in order to compel an undertaking to 
comply with a decision ordering it to bring an 
infringement of Article 8� or 82 EC to an end. It 
imposed on Microsoft a definitive penalty pay-
ment of €280.� million for non-compliance with 
certain of its obligations under the 2004 Article 
82 decision. The Commission also adopted one 
final abuse of dominance decision, fining Tomra 
€24 million for violating Article 82 by operating 
a system of exclusivity agreements, individualised 
quantity commitments and individualised retro-
active rebate schemes, which restricted or at least 
delayed the market entry of its competitors (6).

Fines and, more generally, public enforcement, is 
not enough for a fully effective competition policy: 
the Green Paper on damages (7) was broadly wel-
comed and discussed widely in Europe and else-
where. The Commission received almost ��0 sub-
missions from governments, competition authori-
ties, industry, consumer organisations, lawyers 
and academics, the vast majority supportive. As 
a follow-up, the Commission intends to issue a 
White Paper by the end of 2007 (8).

In mergers, the number of notifications reached a 
record high of ��6, surpassing the previous record 
reached in 2000. The Commission adopted ��2 
final decisions: in phase I, ��6 transactions were 
cleared, �� of them subject to conditions. Thirteen 
phase II proceedings were opened, culminating 
in ten Article 8 decisions, with two notifications 
being withdrawn by the parties during Phase II. 
There were no prohibitions.

There were two noteworthy cases of “non-coordi-
nated” effects: Linde/BOC (9) and T-Mobile Aus-
tria/tele.ring (�0): in both cases, the Commission 
found that the merger would significantly impede 
competition although the merged entity would 
not become the market leader in the relevant mar-
ket. Both cases were cleared subject to remedies. 
Claims of efficiencies were substantiated in two 
cases, Korsnas/AD Cartonboard (��) and Inco/Fal-

(6) COMP/�8.���.
(7) See http://ec.europa.eu/comm/competition/antitrust/

actionsdamages/documents.html
(8) See http://ec.europa.eu/atwork/programmes/index_

en.htm 
(9) COMP/M.4�4�.
(10) COMP/M.�9�6.
(11) COMP/M.40�7.

http://ec.europa.eu/atwork/programmes/index_en.htm
http://ec.europa.eu/atwork/programmes/index_en.htm
http://ec.europa.eu/atwork/programmes/index_en.htm
http://ec.europa.eu/atwork/programmes/index_en.htm
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conbridge (�2). The Commission assessed the extent 
to which these efficiencies would impact on an 
overall appraisal of the competitive effects of the 
transactions in question, in line with the approach 
set out in the Horizontal Merger Guidelines (��).

Although the loss of the Sony/BMG case was 
a disappointment, the Commission welcomed 
the greater clarity that the case provided for the 
assessment of such cases, as well as the further 
confirmation that the test under the merger regu-
lation is symmetric — the burden is just as high 
on the Commission to clear a merger as it is to 
prohibit it.

The Commission consulted on a new draft Com-
mission Consolidated Jurisdictional Notice (�4), 
to replace the existing four Jurisdictional Notices 
from �998. This covers all issues of jurisdiction 
relevant for establishing the Commission’s com-
petence under the Merger Regulation (save for 
referrals), and is expected to be adopted later this 
year.

State aid also saw a significant increase in work-
load. 92� new State aid cases were registered (a 
�6 % increase on 200�) and the Commission took 
7�0 final decisions (��) (a �2 % increase). In the 
vast majority of cases, the Commission approved 
the measures, concluding that the examined aid 
was compatible with the State aid rules (9� %) or 
did not constitute State aid (4 %). Where the Com-
mission had doubts as to compliance it carried out 
a formal investigation, leading to positive, con-
ditional or no aid decisions in � % of cases and a 
finding that the aid did not comply with State aid 
rules in 2 % of cases.

The main regional aid cases concerned large 
investment projects covered by the 2002 Multisec-
toral framework (�6). The Commission approved 
aid in 9 Polish cases concerning investment by 

(12) COMP/M.4000.
(13) See paragraphs 76-88, OJ C ��, �.2.2004, p. �.
(14) OJ L 24, 29.�.2004, p. �.
(15) Excluding decisions to open the formal investigation 

procedure, corrigenda, injunctions, proposals for appro-
priate measures.

(16) OJ C 70, �9.�.2002, p. 8.

LG Philips LCD Poland Sp. z o.o. (�7), two German 
investment projects — First Solar GmbH (�8) and 
HighSi GmbH (�9) — and one investment from a 
Korean firm in Hungary (20).

A major €2 billion R&D&I scheme concerning 
the French Innovation Agency (2�) was approved. 
In line with the new framework, the impact of 
the aid on competition was carefully analysed 
in some aeronautical cases — concerning aid to 
Rolls-Royce (22) and to Eurocopter (2�) — and in the 
first large project notified by the French Agency, 
 BioHub (24).

Continuing efforts were made to implement 
 recovery decisions more effectively and immedi-
ately: of the €8.7 billion of aid to be recovered under 
decisions adopted since 2000, some €7.2 billion 
(i.e. 8� % of the total amount) had been effectively 
recovered by the end of 2006.

Finally, significant progress was made in imple-
menting the State Aid Action Plan and modern-
ising the State aid rules: the Commission simpli-
fied the approval of regional aid by adopting a 
block exemption Regulation for regional invest-
ment aid (2�) and approving �8 regional aid maps. 
The Commission also adopted the new State 
aid framework for Research, Development and 
Innovation (26), to help Member States channel 
a larger share of their total State aid budgets 
towards boosting R,D&I, new Risk capital Guide-
lines (27), allowing Member States to improve 
access to finance for SMEs, and a new de minimis 
Regulation (28) exempting small subsidies of up to 
€200,000 over three years from the obligation to 
be cleared by the Commission in advance.

As you can see from the above, the roughly 700 
staff of DG Competition achieved a considerable 
amount in 2006. Every indication is that achieve-
ments in 2007 will be similarly great.

(17) N 24�/2006, N 246/2006, N 247/2006, N 248/2006, 
N 249/2006, N 2�0/2006, N 2��/2006, N 2�6/2006, N 
2�7/2006.

(18) N �7/2006.
(19) N 409/2006.
(20) N �4/2006.
(21) N �2�/2006.
(22) N �9�/2006.
(23) N �86/2006.
(24) N 708/2006.
(25) OJ L �02, �.��.2006, p. 29.
(26) OJ C �2�, �0.�2.2006, p. �.
(27) OJ C �94, �8.8.2006, p. 2.
(28) OJ L �79, 28.�2.2006.


