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State aid

Introduction (1)
In CPN’s Spring 2004 edition, the application of 
State aid rules regarding the public broadcasting 
sector in several Member States was discussed (2). 
At the time, the Commission had made a signifi-
cant leap forward in its assessment of the financ-
ing of public service broadcasters in the European 
Union. The article had a special focus on the exist-
ing aid cases. Recently, the Commission adopted 
two more decisions, this time with regard to ad hoc 
aid which was granted to the Dutch and the Por-
tuguese broadcasters. Whereas in the Portuguese 
case the Commission did not find evidence of 
overcompensation, in the Dutch case it found that 
the public broadcasters had been overcompen-
sated and ordered the Dutch authorities to recover 
the respective amount. This article is a follow up of 
the Spring 2004 article and presents the Decisions 
taken in these two ad hoc aid cases.

Background
Following several complaints from commercial 
broadcasters, the Commission initiated different 
procedures with regard to the financing of the 
public service broadcasters in Portugal and the 
Netherlands (�). It opened, on the one hand, a pro-
cedure regarding new aid granted through ad hoc 
financing and, on the other hand, a procedure con-
cerning existing aid, granted through the regular 
or annual funding.

It should be noted that, depending on the qualifi-
cation of an aid measure as “new aid” or “existing 
aid”, different procedures have to be followed. The 
existing aid procedure covers the regular or annual 
financing of the public service broadcasters. These 
traditional financing systems generally existed in 
many Member States prior to their accession to the 
EU. In some cases, e.g. France, Italy, Portugal and 

(1) The content of this article does not necessarily reflect the 
official position of the European Communities. Respon-
sibility for the information and views expressed lies enti-
rely with the authors.

(2) CPN �/2004. Available at the following internet address: 
http://ec.europa.eu/competition/publications/cpn/cpn 
2004_�.pdf.

(3) The Dutch public service broadcasters are actually private 
undertakings entrusted with a public service mission but 
will be referred to as public service broadcasters for the 
purpose of this article. 

Spain the Commission considered that the national 
financing systems were not or no longer compat-
ible with the Treaty and cooperated with the Mem-
ber States in adapting these systems to the state aid 
rules. These investigations have been closed in the 
meantime. Furthermore, the Commission initi-
ated cases in Germany, the Netherlands and Ire-
land. The latter cases are still pending.

The new aid procedure covers state aid measures 
which are not part of the regular or annual financ-
ing of the public service broadcasters. Any new aid 
granted in the past which is incompatible with the 
Treaty has to be recovered by the national authori-
ties, thereby restoring the situation before the aid 
was granted.

In September 200�, the Commission asked Por-
tugal in the existing aid procedure to review cer-
tain aspects of its existing financing system for 
the public service broadcaster, in order to make 
it compatible with the common market. Portugal 
was requested to introduce safeguards to keep the 
financing of RTP within the minimum necessary 
to ensure the proper execution of its public service 
tasks and to prevent the broadcaster from unduly 
benefiting from its commercial activities (thereby 
avoiding overcompensation and cross-subsidies). 
Moreover, changes were needed to ensure that 
public and private broadcasters competed on equal 
terms in commercial markets such as TV advertis-
ing (market conform behaviour for commercial 
activities). Following a commitment from Portugal 
to introduce these changes before the end of 2006, 
the Commission decided to close the existing aid 
procedure in March 2006 (4).

In the Dutch case, in March 2005 the Commis-
sion services presented their preliminary view on 
the existing regular financing system to the Dutch 
authorities (5). The latter submitted a draft new 
Media law to the Commission, but this proposal 
has not yet been adopted by the Dutch Parlia-
ment.

(4) Cf. Commission Decision E �4/2005, on http://ec.europa. 
eu/competition/state_aid/decisions/e�4_2005/en.pdf 
and see also the press release IP/06/�49 http://europa.eu/ 
rapid/pressReleasesAction.do?reference=IP/06/�49&format 
=HTML&aged=�&language=en&guiLanguage=en.

(5) Cf. press release IP 250/2005 http://europa.eu/rapid/press 
ReleasesAction.do?reference=IP/05/250&format=HTML 
&aged=�&language=EN&guiLanguage=en.
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Ad hoc funding measures

The Portuguese ad hoc State aid case concerned 
a financial restructuring agreement between the 
Government and the public service broadcaster 
intended to reduce the €� billion debt accumu-
lated by RTP by 200�. The agreement runs from 
200� to 20�9 and involves capital injections from 
the Government. In July 2006, the Commission 
decided not to raise objections to this measure 
without initiating the formal investigation proce-
dure. The capital injections granted to RTP under 
the restructuring agreement were regarded as new 
aid because of their ad hoc nature. Although the 
public service concession contracts provided for 
a specific financing possibility for investments in 
public service equipment by means of capital injec-
tions, it was clear that the capital injections under 
the restructuring agreement were not intended to 
finance concrete investments. On the contrary, 
they resulted from an ad hoc decision by the State 
and were not calculated with relation to the exist-
ing parameters of RTP’s annual compensation sys-
tem. Furthermore, these capital injections were 
intended, among others, to cover certain public 
service costs for which RTP could not claim com-
pensation under the rules of the concession con-
tracts in place in the relevant period.

In the Dutch case, after having assessed the com-
plaints, the Commission opened the formal inves-
tigation procedure in February 2004 (6). It received 
several comments from interested parties. How-
ever, many of these comments concerned the 
activities of broadcasters on neighbouring mar-
kets. Since these issues were not directly related to 
the granting of ad hoc aid and given their funda-
mental importance, they will be dealt with in the 
existing aid procedure.

Both ad hoc aid cases concern illegal measures 
since they were implemented without prior notifi-
cation to and approval by the Commission.

Like in the Portuguese case, in its decision to open 
the formal investigation procedure on the Dutch 
case, the Commission came to the conclusion that 
the aid granted was to be considered as new aid 
because of its ad hoc character. In the final deci-
sion, adopted in June 2006, it was further explained 
why the measures had to be considered as new 
aid. For example, the legal basis for granting the 
aid was established after the entry into force of the 
Treaty. Moreover, the actual payments were only 

(6) Commission Decision, C 2/04 (ex NN �70/0�) — Ad-hoc 
measures to Dutch public broadcasters and NOB — Invi-
tation to submit comments pursuant to Article 88(2) 
of the EC Treaty (Text with EEA relevance), OJ C 6�, 
�0.�.2004, p. 8 — 2�. 

made as of �994. In addition, the conditions under 
which the bulk of the actual payments were made 
were laid down in so-called Transfer protocols and 
these protocols were only adopted in �999 and in 
2002. Finally, contrary to the regular annual fund-
ing, the ad hoc payments could not be qualified as 
payments to which the public service broadcast-
ers were entitled. The payments were made upon 
request and were scrutinised by the NOS and were 
thus not an automatism. Finally, the funding was 
granted for specific purposes laid down specifi-
cally in the protocols, — which was not the case 
for the regular annual funding.

In line with the application of the State aid rules to 
public broadcasters explained in the Spring 2004 
article, in both cases the Commission assessed the 
proportionality of the compensation on the basis 
of Article 86(2) EC treaty and of the Broadcasting 
Communication (7). In particular, the Commis-
sion assessed whether or not the broadcasters con-
cerned had been overcompensated for the provi-
sion of the television public service.

In order to asses the proportionality of the com-
pensation received, the Commission had to take 
into account not only the ad hoc measures but 
also all regular or annual payments to the broad-
casters and compare the overall amounts with the 
net public service costs (8). The Commission also 
had to assess possible anti-competitive behaviour, 
notably price undercutting. In the Portuguese case, 
the Commission considered that sales of sports 
rights by RTP between �998 and 2000 were done 
below market value and, thus, involved state aid. 
In the Dutch case, after an in-depth investigation 
regarding the price setting in the advertising mar-
ket, the Commission came to the conclusion that 
there was no evidence of such behaviour. Despite 
the fact that discounts had been granted, revenues 
remained relatively constant. Thus, it could not 
be held that the public broadcasters had foregone 
income by lowering the advertising prices.

In the Portuguese case, the Commission came to 
the conclusion that the net present value of the 
capital injections in favour of RTP between 200� 
and 20�9 was lower than RTP’s net public service 
costs until the end of 200�, taking into account all 
annual compensations and other ad hoc aid meas-
ures in the same period.

(7) Communication from the Commission on the application 
of State aid rules to public service broadcasting (“Broad-
casting Communication”), OJ C �20, �5.��.200�., p 5-��.

(8) Net public service costs are the costs of providing the 
public service minus the revenues from the exploita-
tion of the public service, such as advertising revenues 
(cf. Broadcasting Communication para. 57) 
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With regard to the Dutch public service broad-
casters, the Commission firstly found that they did 
not, according to the Decree concerned, allocate 
costs that are shared by the public service and non-
public service activities in a consistent manner. It 
could therefore not be concluded that the costs 
were correctly allocated on the basis of accepted 
cost allocation methods. Consequently, the Com-
mission considered for instance that all the net 
revenues of the commercial activities of the public 
service broadcasters should be taken into account 
in determining whether State funding had been 
proportional to the public service costs. This was 
actually consistent with the Dutch rules, which 
oblige the broadcasters to use all of their profits, 
including those from commercial activities, for 
public service purposes.

Secondly, contrary to the Portuguese case, the 
Commission did find an overcompensation of the 
Dutch public service broadcasters in the period 
�994-2005. Due to the fact that the final decision 
covered a period which was slightly different from 
the period covered by the decision to open the for-
mal investigation procedure and since the figures 
at the individual level were made available by the 
Dutch authorities only after the adoption of that 
decision, the conclusion on the level of overcom-
pensation was different. Whereas, in the opening 
decision, the Commission had established an over-
compensation of about €��0 million, it came to the 
final conclusion that the broadcasters had received 
an overcompensation of € 76 million. This over-
compensation was included in the reserves of the 
individual broadcasters. Nevertheless, in 2005, the 
umbrella organisation of the Dutch public service 
broadcasters, already recovered a portion of the 
excess reserves from the individual broadcasters. 
The NOS allowed these broadcasters, at that stage, 
to maintain �0% of their annual compensation as 
a buffer, but had to transfer their individual excess 
reserves to the umbrella organisation. The excess 
reserves were transferred to the NOS and, instead 
of being handed back to the State, the funds 
remained with the NOS.

In addition, the NOS was itself overcompensated 
by the State. However, not all of the overcompen-
sation was due to the granted ad hoc aid. Part of 
the overcompensation stemmed from the regular 
annual financing. The Commission thus ordered 
the Dutch authorities to recover the ad hoc over-
compensation directly from the NOS, rather than 
from all the individual broadcasters.

Conclusion

Following the same line of assessment, the Com-
mission came to different conclusions in the two 
procedures. In the Portuguese case, it turned out 
that the aid, which was granted illegally, was com-
patible with the Treaty, since it was lower than the 
costs incurred with the public service and, there-
fore, in line with Article 86(2) EC. In the Dutch 
case, the broadcasters did receive overcompensa-
tion. They received aid exceeding the costs related 
to the fulfilment of their public service mission. 
Nevertheless, since the excess reserves, except for 
the �0% reserve margin, had been transferred to 
the NOS and the NOS itself also received over-
compensation, the Dutch authorities were ordered 
to recover the overcompensation directly from the 
NOS rather than from the individual broadcasters. 
For the future, such overcompensation should be 
prevented by a system whereby the building up of 
reserves should not exceed the �0% and whereby 
the excess reserves should be transferred back to 
the State (9).

The ad hoc aid cases in both Member States and the 
Portuguese existing aid case having been closed, 
the Commission now intends to bring to an end 
the existing aid case in the Netherlands, which is 
the only remaining procedure with regard to these 
two countries. Nevertheless, the closure of this lat-
ter procedure depends critically on the possible 
adoption of the above mentioned new Media Wet 
and thus also on the political developments in the 
Netherlands in the coming months following the 
elections which took place in November.

(9) The Dutch authorities committed themselves to apply the 
system of monitoring the excess reserves, which was for 
the first applied in 2005, for the coming years untill the 
new Media Act would be adopted. The new Media Act 
should also contain such a rule. 


