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Time to deregulate — Commission consultation on a new EU 
framework for electronic communications (1)

Inge BERNAERTS, Directorate-General for Competition, unit C-1

(�)  
On 29 June 2006, the Commission published its 
preliminary views on the future of telecoms reg-
ulation in the EU. Although evolutionary rather 
than revolutionary, the proposals mark an impor-
tant further step in the transition of this sector 
from monopoly to competition. They prepare the 
ground for partially deregulating the sector, leav-
ing large parts of the industry to be governed by 
competition law only. At the same time, where 
regulation remains necessary, the Commission 
calls for more harmonization and more effective 
enforcement. Suggestions are also made to make 
administrative procedures less burdensome.

The package published in June contains various 
documents (2): (i) a Commission Communication 
that reports on the functioning of the current reg-
ulatory framework, in force since 200�, and that 
identifies areas for change; (ii) a Commission Staff 
Working Document in which concrete amend-
ments to the framework are proposed, together 
with (iii) an Impact Assessment Report on those 
proposals; and finally (iv) a Commission Staff 
Working Document containing a draft revised 
Commission Recommendation on relevant prod-
uct and service markets susceptible to ex ante reg-
ulation (the draft revised Recommendation).

This article will focus on the draft revised Recom-
mendation and on the amendments that the Com-
mission proposes to the Framework Directive (�).

A.  The draft revised Recommendation — 
reducing the scope of regulation

The purpose of the Recommendation on relevant 
product and service markets is to identify those 
markets within the electronic communications 
sector that, on the basis of their characteristics 
such as barriers to entry, should be considered for 

(1) The content of this article does not necessarily reflect the 
official position of the European Communities. Respon-
sibility for the information and views expressed lies enti-
rely with the author.

(2) The texts are available at http://ec.europa.eu/informa-
tion_society/policy/ecomm/tomorrow/roadmap/index_
en.htm 

(3) Directive 2002/2�/EC of the European Parliament and 
the Council of 7 March 2002 on a common regulatory 
framework for electronic communications networks and 
services, OJ L �08, 24.04.2002. Other parts of the review, 
such as proposed changes to spectrum management, 
universal services and data protection, are not dealt with 
herein.

ex ante regulation. In February 200�, the Commis-
sion adopted an initial Recommendation listing �8 
product and services markets — 7 retail markets 
and �� wholesale markets — as potential candi-
dates for regulation (4). Whether such markets 
are regulated in practice in a given Member State 
depends on whether one or more operators are 
found dominant on these markets. The assessment 
of dominance is to be carried out by the national 
regulatory authorities (NRAs), subject to con-
sultation of the Commission under the so-called 
 Article 7 mechanism (5).

In order to keep abreast with rapidly changing 
 technological and market conditions, the Recom-
mendation on relevant product and service mar-
kets is subject to regular review. The draft text pub-
lished on 29 June 2006 revises the Recommenda-
tion for the first time.

When reviewing the Recommendation, the Com-
mission has for various reasons opted to take the 
existing list of �8 markets as a starting point. First, 
this list has proven its merits. It has structured the 
vast market analysis exercise undertaken by the 
NRAs and has brought a certain degree of harmo-
nization in the regulatory approach across the EU. 
To a very large extent NRAs adhere to the market 
definitions laid down in the Recommendation (6) 
and the industry generally recognizes its value (7). 

(4) Commission Recommendation 200�/���/EC of �� 
February 200� on relevant product and services markets 
within the electronic communications sector suscep-
tible for ex ante regulation in accordance with Direc-
tive 2002/2�/EC of the European Parliament and of the 
Council of 7 March 2002 on a common regulatory fra-
mework for electronic communications networks and 
services, OJ L ��4, 8.5.200�, p. 45.

(5) For an overview of the market review and Article 7 consul-
tation mechanism see KRUEGER and DI MAURO, “The 
Article 7 consultation mechanism: managing the consoli-
dation of the internal market for electronic communica-
tions”, Competition Policy Newsletter, 200� — number �, 
p.��-�6.

(6) Commission Communication on Market Reviews under 
the EU Regulatory Framework — Consolidating the inter-
nal market for electronic communications, COM(2006) 
28 final, of 6 February 2006.  This trend continued in the 
notifications received after the adoption of the Commu-
nication.

(7) As is shown by the stakeholders’ responses to the Com-
mission’s call for input on the review of the  EU regulatory 
framework for electronic communications and services 
including review of the Recommendation on relevant 
markets launched on 25 November 2005.

http://europa.eu.int/information_society/policy/ecomm/tomorrow/roadmap/index_en.htm
http://europa.eu.int/information_society/policy/ecomm/tomorrow/roadmap/index_en.htm
http://europa.eu.int/information_society/policy/ecomm/tomorrow/roadmap/index_en.htm
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Secondly, the Commission seeks to ensure regula-
tory continuity. Many NRAs are in the middle of 
ongoing market analysis procedures and a major 
overhaul to the market definitions could jeopard-
ise the ongoing work. The industry has become 
accustomed, not without pain, to the detailed data 
collection by NRAs along the structure of the exist-
ing Recommendation and continuity will facilitate 
indispensable further rounds of data collection.

SMS termination — the only broadening of 
regulation
With the starting point set, the question arises 
whether new markets need to be added to the 
existing list. Have market developments and tech-
nological evolutions given rise to new bottlenecks 
in the industry which, if unregulated, would frus-
trate competition in a persistent manner? The 
Commission has so far no indications that this 
would be the case, with one possible exception: 
SMS termination. 

When the initial Recommendation was adopted 
in 200�, SMS was of far less economic importance 
than today. Moreover, there was at least an initial 
question mark as to whether termination of SMS 
would manifest the same market failure and alloc-
ative inefficiencies as voice call termination (for 
example distortions of competition between fixed 
and mobile services were less of a concern for SMS 
since few text messages originated on fixed tele-
phones). Today, SMS represents a substantial part 
of mobile services and experience has shown that 
market failures in termination could be similar for 
both SMS and voice calls (8). 

Significant reduction of retail regulation
In view of the generally intensified degree of com-
petition in the electronic communications sector, 
a more prominent question is which markets can 
be removed from the Recommendation. The 200� 
Recommendation already set the aim to reduce 
ex ante sector-specific regulation progressively 
as competition in the market develops and this 
principle is now further implemented in the draft 
revised Recommendation. The general philosophy 
remains that, where possible, regulation should be 
limited to the wholesale level. By intervening at 
wholesale level only, as much of the value chain as 
possible is open to normal competitive processes.

In the draft revised Recommendation, the Commis-
sion proposes to deregulate the retail calls markets 
and the retail market for low capacity leased lines 
(so-called minimum set of leased lines). As regards 
the retail calls markets (national and international 

(8) See e.g. the market analysis and notification by the French 
NRA, Arcep, Case FR/2006/04��.

calls for residential and non-residential custom-
ers respectively), the Commission observes across 
the EU new market entry and a tendency towards 
effective competition on the basis of the wholesale 
regulation in place (mainly carrier (pre-)selection 
possibly accompanied by wholesale line rental and 
bitstream access enabling competing voice-over-
broadband services). Alternative operators express 
concerns that, in the absence of retail regulation, 
incumbents may be in a position to remonopolise 
the retail calls markets through price squeezes and 
anticompetitive bundling, but the Commission is 
of the view that ex post enforcement of competi-
tion law in combination with effective wholesale 
regulation will be sufficient to tackle such behav-
iour should it occur.

Barriers to entry are much higher for the retail 
access market, where market entry through local 
loop unbundling requires time and important sunk 
investments. Incumbents across the EU continue 
to have very high market shares and competition 
law does not always offer the right instruments to 
tackle market failures (for example, it may be diffi-
cult to enforce wholesale line rental in the absence 
of an abuse; also it is questionable whether com-
petition law could deal effectively with excessive 
pricing in this market). The retail access market is 
therefore proposed to be maintained as a market 
susceptible to ex ante regulation. On the basis of 
its practical experience under the Article 7 con-
sultation mechanism, the Commission proposes 
to merge the retail access markets for residential 
and non-residential customers, respectively, into 
a single retail access market. It appeared that the 
contractual terms of access do not significantly 
and systematically differ between both customer 
groups and that the distinction between both types 
of services is difficult to make in practice.

The Commission also proposes to deregulate the 
retail leased line market. It considers that market 
failures arising on the retail leased lines market — 
for example difficulties that alternative operators 
are faced with to mirror the ubiquity of the incum-
bent’s network — should be solved through appro-
priate wholesale regulation. (Regulated) access 
to wholesale terminating and trunk segments of 
leased lines should remove barriers to entry and 
expansion and should ensure competitive supply 
on the retail market.

Opening the door for deregulating transit 
services and trunk leased lines
In addition to deregulating most retail services, the 
revised draft Recommendation opens the door for 
removing regulation from certain wholesale mar-
kets. The Commission observes that competing 
infrastructures emerge at core network level, i.e. 
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between the major cities in a given country. The 
presence of such alternative infrastructures may 
constrain the incumbent’s behaviour as regards 
the supply of dedicated capacity (trunk leased 
lines) and call conveyance services (transit) in its 
core network. On a European scale, the Commis-
sion considers that the development of alternative 
infrastructures remains for the time being often 
limited to the “thickest” routes (i.e. the routes with 
most traffic) so that the trunk leased lines and tran-
sit markets overall still continue to be susceptible 
to ex ante regulation and hence should remain 
included in the revised draft Recommendation. In 
the Explanatory Memorandum that accompanies 
the draft revised Recommendation, the Commis-
sion indicates, however, explicitly under which 
circumstances NRAs in individual Member States 
can exclude these markets from regulation (9).

Assessing the need to regulate mobile 
origination and broadcasting transmission

The Commission is particularly interested in stake-
holders’ views on two more wholesale markets, the 
mobile access and call origination market and the 
market for broadcasting transmission services.

The competitive situation on the market for mobile 
access and call origination varies substantially 
across the EU. In certain Member States, mobile 
network operators compete for providing national 
roaming services and for hosting mobile virtual 
network operators (MVNOs) on their network. In 
other Member States, this is not the case. Experi-
ence under the Article 7 consultation mechanism 
has shown that in a number of Member States 
mobile network operators, which are individually 
or collectively dominant at wholesale level, refuse 
to grant access to their network in order to protect 
market share and rents at retail level (�0). In such 
countries regulatory intervention appeared neces-
sary to avoid consumer harm (��).

(9) It should be noted that so far 8 NRAs (out of �9 having 
notified this market under the Article 7 consultation 
mechanism) have concluded that the market for trunk 
segments of leased lines was effectively competitive and 
� NRAs (out of 2�) have concluded that the market for 
transit services was effectively competitive (excluding 
Germany in which parts of both markets are found effec-
tively competitive). 

(10) See notifications from Cyprus, Ireland, Malta, Spain and 
Slovenia. The Irish NRA has however withdrawn its SMP 
designation in the course of national court procedures.

(11) In other countries (France, Luxemburg, Poland, Slova-
kia) the threat of regulation seems to have encouraged 
network operators to enter into wholesale agreements on 
commercially negotiated terms.

Under those circumstances, where the mar-
ket tends towards effective competition in some 
Member States but not in others, removing the 
relevant market from the Recommendation may 
lead to under-regulation and cause consumer 
harm in certain countries. NRAs could of course, 
on an individual basis taking specific national cir-
cumstances into account, still find that the three 
criteria-test (�2) is met, but this would impose on 
the NRAs an additional burden of proof com-
pared to the current Recommendation. On the 
other hand, maintaining the market in the Rec-
ommendation for what appears to be a minority 
of Member States (��) may impose an unnecessary 
administrative burden on the other NRAs, which 
would still be required periodically to reanalyse 
the market and notify their findings to the Com-
mission — even though this may be on the basis of 
a simplified procedure (see below).

The market for broadcasting transmission services 
raises issues of its own. So far, all NRAs that have 
notified their analysis of this market have pro-
posed to regulate at least part of the market. The 
regulated platform differs however from terrestrial 
transmission platforms in most Member States to 
cable networks in others. Existing non-economic 
regulation also varies greatly across the EU, with 
certain national legislations containing mast and 
site sharing provisions and must carry obligations 
sometimes leaving virtually no scope for com-
mercially negotiated transmission agreements. 
With its particular call for input on this market, 
the Commission hopes to obtain a clearer view on 
the remaining need for ex ante regulation based 
on an economic analysis of the broadcasting trans-
mission market, in addition to the regulation that 
often exists on other grounds (must carry, mast 
and site sharing,…). Also, the Commission will 
try to understand better to what extent upcoming 
digitalisation of platforms and increasing competi-
tion between platforms at retail level may remove 
the need for ex ante regulation in this market.

(12) The three criteria test determines whether markets are 
susceptible to ex ante regulation. The three criteria are: 
(�) the existence of high entry barriers; (2) the absence 
of market conditions tending towards effective compe-
tition; and (�) the inability of competition law alone to 
remedy the exploitation of market power. For the markets 
included in the Recommendation, the Commission has 
concluded at EU level that the three criteria test is met 
and individual NRAs do not need to redo the test. For 
markets that are not included in the Recommendation, 
however, NRAs need to demonstrate that the three crite-
ria test is satisfied if they want to regulate such markets. 

(13) �2 out of �7 NRAs so far have found this market effec-
tively competitive; 2 further notifications in which the 
market was found not to be effectively competitive (in 
France and Poland respectively) have been withdrawn 
pending further market analysis.
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Conclusion
With the proposal to deregulate at least 5 mar-
kets, and with a clear opening created for NRAs to 
deregulate wholesale trunk leased lines and tran-
sit services where alternative infrastructures have 
been rolled out, the draft revised Recommendation 
substantially reduces the scope of ex ante regula-
tion. The behaviour of operators on those markets 
will in the future be governed by ex post enforce-
ment of competition law only, which will no doubt 
give rise to an increased number of complaints, 
investigations and decisions from the national and 
European antitrust authorities (�4).

B.   Proposed amendments to the 
Framework Directive — striving 
for more harmonisation and more 
effectiveness

When asked about the functioning of the existing 
regulatory framework, many respondents high-
lighted two deficiencies: (i) the large divergences 
in regulation across Europe and (ii) the adminis-
trative burden involved in the market analysis and 
notification procedures (�5).

Proposals to enhance harmonisation
Stakeholders generally applaud the basic principles 
of the existing regulatory framework. The frame-
work managed to harmonize to a large extent the 
regulatory approach: regulation is now based on a 
thorough economic analysis of markets based on 
competition law principles (with the markets that 
are susceptible to ex ante regulation being identi-
fied centrally by the Commission). However, when 
overseeing the regulatory landscape in the EU 
today, it is found that regulatory end results con-
tinue to diverge too much from one Member State 
to the other.

In this respect, it should be underlined that part 
of the differences observed in regulation imposed 
across Member States is acceptable and even to be 
welcomed, for these differences reflect the diverg-
ing degrees of competition that are an economic 
reality. For example, wholesale line rental may be 
an appropriate remedy in some Member States, but 
not in others, depending on the degree of competi-
tion observed in the retail access and calls markets 
in each country. Differentiated remedies may also 

(14) Already in the past 2 years, the electronic communica-
tions sector has been the one where the Commission has 
received most notifications of draft decisions by national 
competition authorities under Article ��(4) of Council 
Regulation (EC) No �/200�.

(15) See the responses to the call for input launched in Octo-
ber 2005.

be justified for historical reasons (�6) or against the 
background of distinct network topologies. It is 
one of the merits of the existing regulatory frame-
work that regulation can be tailored according to 
the specific competitive circumstances identified 
in a given market. The flexibility to take national 
circumstances into account should be maintained 
if one wants to avoid overregulation.

However, other differences observed in regulation 
across the EU are unrelated to diverging market 
circumstances. They mask ineffective regula-
tion in certain Member States that unnecessarily 
shields operators against competition and causes 
consumer harm.  Examples are failures in some 
Member States to bring mobile termination rates 
down to the level of an efficient operator within 
a reasonable timeframe or failures to implement 
proper price regulation for local loop unbundling 
and wholesale broadband access services.

From a European perspective, there are “soft-
interventions” and “hard-interventions” imagi-
nable to avoid the latter type of diverging regula-
tion. Soft-intervention may include the adoption 
of best practices, with a requirement for individual 
NRAs to justify why in specific cases they devi-
ate from the recommended approach. But who is 
best place to develop such best practices? Now that 
most NRAs have decided how to regulate their 
own national product markets, it may become 
increasingly difficult for the European Regula-
tors Group (ERG) to reach a consensus on best 
practices as each NRA may tend to defend its own 
approach. The Commission therefore may need to 
provide its own additional guidance on formulat-
ing appropriate and proportionate remedies based 
on the lessons learned from reviewing more than 
500 notifications under the Article 7 consultation 
mechanism so far. International benchmarking of 
certain parameters (e.g. tariffs, broadband pen-
etration, local loop unbundling rates…), such as 
certain exercises carried out both by the Commis-
sion (�7) and the ERG (�8) in the past, may also help 
to assess in which product markets and Member 
States further harmonisation efforts are required.

“Hard-interventions” may include an extension of 
the Commission’s veto power to remedies. Under 
the current regulatory framework, the Commis-
sion can prohibit NRAs from adopting notified 
measures if it objects to the market definition or 

(16) For example price regulation for fixed termination pro-
vided by alternative operators may be necessary in some 
Member States where historically such tariffs have been 
high and asymmetric, but in other Member States lighter 
remedies such as transparency and non-discrimination 
obligations may be sufficient. 

(17) See the annual Implementation Reports.
(18) E.g. on mobile termination rates and on broadband.
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the NRA’s assessment of dominance, but not if it 
disagrees with the regulatory remedies proposed. 
An extension of the Commission’s veto power to 
remedies would enable the Commission to prevent 
remedies that are manifestly ineffective from taking 
effect. Until now, the Commission has developed a 
practice of making comments where it considers 
remedies proposed to be ineffective (i.e. too strin-
gent or too lenient in view of the market failure 
identified) or where it finds that the NRA has not 
sufficiently motivated its choice of remedies. The 
regulatory framework requires NRAs to take the 
utmost account of such comments when adopting 
the definitive measures. This has in most cases lead 
NRAs to amend their proposed remedies (�9) or to 
elaborate on their justification. In other cases, how-
ever, the Commission’s comments letters failed to 
have the desired effect and the definitively adopted 
measures remained ineffective (20). Such situations 
could, according to the Commission’s proposals, 
be remedied by extending the Commission’s veto 
power to remedies (2�).

Tackling delays in effective enforcement

The differences in the regulatory landscape in the 
EU today are also due to late implementation of 
the regulatory framework in many Member States. 
We have seen a significant catch up in the number 
of Article 7 notifications over the past months, but 
several NRAs still need to finalize their first round 
of market reviews (22). Once the amendments to the 
regulatory framework will enter into force (2009-
20�0), however, it is fair to assume that regulation 
based on market analysis and reviewed by the 
Commission will be in force on all product mar-

(19) Some examples of significant changes to the regulatory 
measures are the national follow-up to the Commis-
sion’s comments letter concerning mobile termination 
in Austria (case AT/2005/256) and Luxemburg (case 
LU/2005/�2�). See also the Commission’s comments let-
ter concerning wholesale broadcasting transmission in 
Lithuania (cases LT/2006/�46 and LT/2006/468).

(20) E.g. the Commission’s comments letter concerning the 
exclusion of certain types of calls from the regulation 
of mobile termination in Finland (cases FI/200�/�� and 
FI/2006/40�).

(21) For a critical assessment of the Commission’s propo-
sal to extend its veto power to remedies, see Hogan & 
 Hartson and Analysis, “Preparing the next steps in regu-
lation of electronic communications”, Final Report for the 
 European Commission available at (http://ec.europa.eu/
information_society/policy/ecomm/info_centre/docu-
mentation/studies_ext_consult/index_en.htm)

(22) In particular, a significant amount of first round noti-
fications are expected still from the NRAs in Belgium, 
Estonia and Latvia. The German NRA has notified most 
of its market analyses but is still to implement a number 
of remedies, leaving a number of markets in Germany, 
including wholesale broadband access, de facto unregu-
lated for the time being.

kets in the Recommendation (as then applicable) 
in all Member States. The crucial time factor by 
then will be to ensure that NRAs keep on review-
ing the relevant product markets in their country 
and the remedies imposed at regular paste. There-
fore, it may be envisaged to provide for a maxi-
mum interval between two consecutive rounds of 
market reviews in the revised framework.

Another factor that has undermined the effective-
ness of regulation in some Member States and 
has contributed to the diversity in the regulatory 
situation across the EU is related to the appeal 
mechanism. In some Member States, it appears 
that NRA decisions are routinely suspended while 
they are being appealed on substance. This creates 
an incentive for undertakings systematically to use 
the appeal process as a delaying tactic and may 
prevent regulatory measures from taking effect for 
several years. Therefore, the Commission proposes 
to lay down in the revised framework harmonised 
legal criteria that national courts must use in decid-
ing whether to suspend NRA decisions on appeal. 
NRA decisions should be suspended only where 
irreparable harm to the appellant can be shown.

Reducing the administrative burden

A second point of criticism that the Commission 
tries to address with its proposals is the administra-
tive burden of the current system. The systematic 
and periodical market analysis procedure that the 
regulatory framework prescribes is indeed cum-
bersome. It requires NRAs to engage in extensive 
data collection and to make a complete assessment 
of the competitive situation in each market. Subse-
quently, NRAs must write down their findings and 
the remedies that they propose in a document that 
they must submit to national and European con-
sultation. Only thereafter can they adopt, amend 
or withdraw regulation.

However, a regular market analysis is essential to 
the regulatory framework. Without the require-
ment periodically to test the continued need for 
ex ante regulation on the basis of a detailed mar-
ket investigation, there would be a risk of regula-
tory sclerosis whereby regulation would persist 
despite evolving market conditions. Regulation 
is too intrusive in the operators’ business and the 
functioning of the economy to accept it without 
periodical evaluation. On the other hand, tech-
nology may move on and market definitions may 
become outdated but the competition problems 
may remain the same. Ensuring that regulation 
remains effective in such situations also requires 
regular reviews. The Commission therefore pro-
poses to maintain also in the period beyond 2009-
20�0 the obligation for NRAs periodically to ana-

http://ec.europa.eu/information_society/policy/ecomm/info_centre/documentation/studies_ext_consult/index_en.htm
http://ec.europa.eu/information_society/policy/ecomm/info_centre/documentation/studies_ext_consult/index_en.htm
http://ec.europa.eu/information_society/policy/ecomm/info_centre/documentation/studies_ext_consult/index_en.htm
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lyse the markets included in the Recommendation. 
One could even consider explicitly stipulating in 
the framework a maximum interval between two 
consecutive market reviews in order to avoid that 
the review rhythm slows down once regulation is 
in place.

In order to consolidate further the internal mar-
ket, the systematic market analysis must continue 
to be accompanied by a systematic notification 
to the Commission and other NRAs. Compared 
to the time and work involved in the data collec-
tion, market analysis and national consultation, 
the European consultation involves a limited addi-
tional burden. For the European consultation, 
many NRAs use in practice largely the same docu-
ment as for the national consultation which they 
update to integrate the results of the national con-
sultation. Through the responses to the Commis-
sion’s call for input transpires moreover that a vast 
majority of operators strongly support the Article 7 
consultation mechanism to be maintained in order 
to consolidate the internal market and ensure a 
uniform regulatory standard in all Member States.

This being said, where possible the market analy-
sis and notification procedures should be simpli-
fied. The Commission proposes in particular to 
reduce the amount of information required for 
certain types of notifications, such as (i) notifica-
tions of markets which previously have been found 
 competitive (for example trunk leased lines and 
transit services in a number of Member States and 
mobile access and call origination in a number of 
Member States if that market is maintained in the 
revised Recommendation) and (2) notifications 
which relate only to minor changes of remedies 
imposed (2�). For those cases a simplified proce-
dure would be introduced, with a short standard-
ised notification form (24). It should be discussed 
whether it is appropriate to extend the simplified 
procedure also to other categories of cases such 
as cases where dominance has been found in the 
past and where very little market developments are 
expected in the medium term so that regulation 
is for the time being to be continued (for exam-
ple fixed and mobile termination markets and 
the market for local loop unbundling). It should 

(23) The Commission has in the past received a number of 
such notifications, for example from the UK regulator, 
where details of cost accounting and transparency obliga-
tions were changed.   

(24) In an initial phase, the Commission proposes to introduce 
the simplified procedure through an amendment of the 
procedural Recommendation (Commission Recommen-
dation C(200� 2647 of 2� July 200�). In the longer term, 
it is proposed to gather all procedural elements together 
into a single Regulation.

be avoided, however, that NRAs are encouraged 
routinely to continue regulation simply to benefit 
from the simplified procedure.

Conclusion
The significant shortening of the Recommenda-
tion that is currently proposed (from �8 markets 
to at most �2 and possibly only 9 (25) markets) will 
in itself substantially reduce the administrative 
burden involved in the systematic market analy-
sis and notification procedures. In addition NRAs, 
operators and the Commission will in the future 
no doubt benefit from their experience in the first 
round of market analysis and notifications and 
will for certain cases be able to benefit from the 
simplified procedure that the Commission pro-
poses to introduce. The administrative burden that 
remains will still be significant but is unavoidable 
if one wants to avoid regulatory sclerosis in a sec-
tor which evolves rapidly and which is crucial to 
the economy and the development of a knowledge 
based society in Europe.

Further harmonisation of regulation can reduce 
costs for operators that are active in various Mem-
ber States and facilitate the development of pan-
European services. The pursuit of harmonisation 
must be continued through soft-interventions 
(best practices, benchmarks,….) and possibly 
hard-interventions (Commission veto power for 
remedies) but it should be kept in mind that dif-
ferentiated regulation may be a sign of regulatory 
maturity, where differentiation is justified by vary-
ing market circumstances, and therefore is not bad 
per se.

C.  Next steps

The draft revised Recommendation and the Com-
mission’s report on the functioning of the regula-
tory framework and proposed amendments have 
been subject to public consultation until 27 Octo-
ber 2006. The Commission is currently analysing 
the stakeholders’ reactions and plans definitively to 
adopt the revised Recommendation in the first half 
of 2007. The Recommendation will enter into force 
immediately. As regards the proposed changes to 
the framework, the Commission will at the same 
time table proposals to the Council and the Parlia-
ment to amend the existing Directives. If adopted 
in 2008, the amended Directives can enter into 
force and be implemented in the Member States 
by 2009-20�0.

(25) If also the wholesale mobile access and call origination, 
wholesale international roaming and wholesale broadcas-
ting transmission services markets were to be removed.


