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State aid in feed-in tariffs for green electricity (1)

Brigitta RENNER-LOQUENZ, Directorate-General for Competition, unit G-4

Introduction (1)

On 7th July 2006 the Commission endorsed a feed-
in tariff for electricity from renewable sources 
under the Austrian Green Electricity Act (2). The 
case shows how the design of support schemes 
for green electricity and in particular the national 
choice of the financing of these schemes influences 
the assessment whether they involve State aid in 
the meaning of Article 87(�) EC.

The decision confirms the view taken by the Com-
mission already in previous cases (�), but brings 
together in one decision the reasoning for a wide 
range of elements which are crucial for the set-up 
of such support schemes. The decision demon-
strates in particular the importance of the juris-
prudence of the European Courts on parafiscal lev-
ies when it comes to identify whether or not state 
resources are involved in a support mechanism. 
It also highlights the requirement for a scheme to 
respect other provisions of the Treaty, in particular 
the free movement of goods, in order to qualify as 
compatible aid.

The facts of the case

The Austrian Green Electricity Act (4), in force 
since 200�, obliges the so-called eco-balance group 
representatives (“Ökobilanzgruppenverantwortli-
che”) to purchase green electricity from eligible 
generators at a fixed feed-in tariff (“Einspeisev-
ergütung”). The eco-balance group representatives 
attribute the purchased electricity to the electric-
ity traders, who are obliged by the law to buy the 
attributed electricity at a fixed transfer price (“Ver-
rechnungspreis”). The difference between the feed-

(1) The content of this article does not necessarily reflect the 
official position of the European Communities. Respon-
sibility for the information and views expressed lies enti-
rely with the author.

(2) State aid NN �62/a/200� and N��7/a/2006, State aid NN 
�62/b/200� and N ��7/b/2006

(3) N5�/2005-Hungary, N504/2000-United Kingdom, 
N707/2002-The Netherlands, N54�/2005-The Nether-
lands, N490/2000-Italy, N�6�/2004-Portugal.

(4) Ökostromgesetz, BGBl I Nr. �49/2002, in der Fassung 
der Regierungsvorlage 655 dB, des Abänderungsantrages, 
beschlossen im Wirtschaftsausschuss vom 25.Novem-
ber 2005 (�225 dB) und des Abänderungsantrages in 2. 
Lesung, beschlossen im Plenum des Nationalrates vom 
2�. Mai 2006.

in tariff for electricity and the fixed transfer price 
is raised by a levy imposed on the consumption of 
electricity by final consumers (“Förderbeitrag”).

The eco-balance group representatives

The eco-balance group representatives are in fact 
the three high voltage grid operators, i.e. the most 
important APG for the zone “East” covering 85% 
of electricity consumption and the grid opera-
tors for Tirol and Vorarlberg. All three are in the 
majority publicly owned (APG Verbund Aus-
trian Power Grid AG as the most important one 
is a �00% subsidiary of Verbund AG which is 5�% 
publicly owned whilst 49% are owned by institu-
tional investors and in widespread shareholdings; 
TIRAG — Tiroler Regelzone AG is �00% owned 
by the Land Tirol, VKW Übertragungsnetz AG is 
a �00% subsidiary of Voralberger Kraftwerke AG 
which is 96.6% owned by Voralberger Illwerke, 
itself 95% owned by the Land Vorarlberg). They 
have the legal personality of joint-stock companies 
(“Aktiengesellschaft”) and are thus by law relatively 
independent from their owners; they have no dis-
cretionary power as to the implementation of the 
measure as the decisive elements of the mecha-
nism (such as the modalities of distributing the 
electricity to the electricity traders, the purchase 
prices for green electricity to be paid to the pro-
ducers as well as the price to be paid by the trad-
ers and the contribution by final consumers) are 
stipulated by the Austrian authorities in advance. 
Any discretion on the distribution of electricity is 
due to technical needs to balance wind power, and 
has no commercial reasons. They have no influ-
ence on the price adaptations or on their distribu-
tion between traders and end consumers. Any liti-
gation between the companies involved stemming 
from purchase obligations is settled in Civil Court 
and not by administrative procedures.

For the future, the Eco balance group representa-
tives will be replaced by the “Green Electricity Set-
tlement Centre” (“Ökostromabwicklungsstelle”). 
The purchase and selling of green electricity will 
be carried out in accordance with a licence to be 
granted by the Ministry for economic affairs and 
labour. This license will be tendered in compli-
ance with the provisions on the tendering for serv-
ice licenses. Independently of the ownership, the 
Centre will be subject to the control of the national 
court of auditors.
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The feed-in tariffs paid to renewable 
electricity producers
The eco-balance group representatives are obliged 
to buy green electricity which is offered to them at 
prices decided by the Ministry of Economic Affairs 
and Labour. The tariffs were calculated in order to 
compensate for the difference between the market 
price for electricity and the long-term marginal 
costs of green electricity production.

The funding of the support mechanism
The funding of the support mechanism is based on 
two pillars: Fixed prices to be paid by the electric-
ity traders on the purchase of green electricity and 
a levy raised from all consumers of electricity.

The following graph shall illustrate the funding of 
the support mechanism:

Firstly, the support mechanism is funded through 
fixed prices (“Verrechnungspreis”) to be paid by 
the electricity traders. The price at which electric-
ity traders have to purchase green electricity from 
the eco-balance group representatives is fixed by 
the law.

Secondly, the gap between the feed-in tariff and 
the transfer price is closed by a levy on every kWh 
of electricity sold to final consumers. The levy is 
set annually in advance on the basis of the esti-
mated size of the gap by the Ministry of Economic 
Affairs and Labour and collected by the eco-bal-
ance group representatives via the grid operators. 
A mismatch (too high or too low revenues from 
the levy in comparison with the gap) is compen-
sated when setting the levy for the next year.

The existence of aid
In the case at hands the measure clearly trans-
ferred a financial advantage to a selective group of 
undertakings involved in intra-community trade. 
The remaining question was therefore whether the 
measure is financed directly or indirectly through 
State resources and whether this is imputable to 
the State.

In the so-called “PreussenElektra” judgement (5) 
concerning the German Stromeinspeisungsgesetz, 
insofar as private net operators and electricity sup-
pliers were obliged to pay, the Court denied this 
criterion as the mere fact that a purchase obliga-
tion is imposed by law and confers an undeniable 
advantage on certain undertakings is not capable 
to turn the private resources of the undertakings 
into State resources.

As the financing of the Austrian support mecha-
nism for green electricity is based on two pillars, 
the fixed prices raised from the electricity traders 
and a levy, the Commission distinguished as fol-
lows:

a)  The fixed prices raised from the electricity 
traders

The fixed prices raised from the electricity trad-
ers could be regarded as a purchase obligation in 
the meaning of the PreussenElektra-judgement, 
according to which no State resources are involved 
in such kind of situations where the transfer of 
resources takes place between private undertak-
ings. However, contrary to the situation in the 
PreussenElektra-judgement, the purchase prices 
are channelled through a clearing mechanism. This 
is the eco balance group representatives, respec-
tively the Green Electricity Settlement Centre.

The eco balance group representatives are at least 
dominated, partly even fully owned by the State. 
While the ownership of the Green Electricity Set-
tlement Centre is still unknown it can already be 
said that the State influences the Centre via the 
necessity to hold a license. Furthermore, impor-
tant changes in the ownership structure have to 
be communicated to the Minister for economic 
affairs and labour who can forbid them if condi-
tions for granting the license would not be met any 
longer. The Centre will also be under the control of 
the national court of auditors.

The Commission believed that this situation devi-
ates from the type of a system that was assessed by 
the Court in the PreussenElektra judgement, pre-
cisely because of the channelling of the purchase 
price through publicly dominated/respectively 
controlled bodies that control the purchase prices 
paid to them and transfer the funds to the final 
beneficiaries. In its so-called “Stardust Marine”-
judgement (6) the Court decided that resources 
under the control of public undertakings are 
always State resources. However, the Court also 

(5) Case C-�79/98, PreussenElektra/Schleswag, judgement of 
��.�.200�, [200�] ECR I-2099.

(6) Case C-482/99, France vs. Commission, judgment of 
�6.5.2002, [2002] ECR I-04�97.
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stated that in such situation it has to be verified if 
a measure involving these resources is imputable 
to the State.

The electricity purchase obligations are set by 
the Ministry of Economic Affairs and Labour in 
accordance with the Green Electricity Act and 
are thus imposed by the State. The measures con-
cerned involving State resources are thus indeed 
imputable to the State. Furthermore, the purchase 
prices paid by the electricity traders become State 
resources through the State channelling through 
the owned/controlled eco balance group repre-
sentatives respectively the Green Electricity Settle-
ment Centre.

The Green Electricity Settlement Centre could, 
independent of its ownership also be described 
as a clearing mechanism, similar to a fund. It is 
established by the law and designated by the State 
to administer the transfer of money to the green 
electricity producers. The financial contributions 
transferred to the Settlement Centre are imposed 
by legislation and thus by the State, and the money 
is used to favour specific enterprises.

The first pillar of the funding of the support mech-
anism therefore constitutes an aid pursuant to 
Article 87(�) EC.

b)  The levy

In addition to the fixed prices raised from the elec-
tricity traders, the system is also financed through 
a levy. The levy is paid by all consumers regardless 
of their purchase of green electricity. It is raised by 
the eco balance group representatives respectively 
the Green Electricity Settlement Centre and dis-
tributed to green electricity generators on the basis 
of legal provisions, which determine in detail the 
mechanism. The State therefore, by law, exercises 
control on the funds. Furthermore the funds are 
channelled via public bodies, i.e. the eco balance 
group representatives, respectively via a state con-
trolled body i.e. the Centre.

In particular the fact that the levy is imposed on 
all customers regardless whether there is concrete 
purchase of renewable electricity displays their 
very fiscal nature, which is only made possible by 
the powers of the State.

Long standing jurisprudence (7) predating the 
PreussenElektra ruling established three criteria 
for the proceed of such levies to constitute State 
resources:

(i) The levy must be imposed by the State;

(7) Case C-78/76 Steinike & Weinlig, judgement of 22.�.�977, 
[�977] ECR 595.

(ii) Its proceed must be poured into a body desig-
nated by the State (this body does not have to 
be State owned, not do the proceeds have to 
become the property of the State);

(iii) The proceeds must be used to give an advan-
tage to certain undertaking.

The Commission took the view that this jurispru-
dence was not altered by the PreussenElektra rul-
ing, even in the case where the proceeds of the levy 
would be given to a company that would then use 
them for meeting a purchase obligation at fixed 
price. The Commission’s reasoning in this respect 
is that the levying mechanism turns the resources 
into State resources before they reach the benefici-
ary.

A case involving the question of the State aid nature 
of a parafiscal levy was the object of the so-called 
“Pearle” ruling (8). This ruling introduces the rela-
tively new concept of imputability to the State in 
the parafiscal levy context. In fact, the Pearle rul-
ing adds a fourth condition to the three above, 
linked to the imputability to the State:

(iv) The proceeds must be used in a way which is 
prescribed by the State (this rules out cases 
where the use of the proceeds are decided by 
companies themselves, maybe even if the State 
later on enshrines the result of their choice)

As in the case under scrutiny all these criteria are 
fulfilled, the Commission concluded that the sec-
ond pillar of the funding of the support mecha-
nism, i.e. the financing through the levy, involves 
State resources and therefore constitutes an aid 
pursuant to Article 87(�) EC.

From the reasoning given by the Commission in 
the present case, the following lessons seem to 
emerge:

(8) Case C-�45/02 Pearle BV and others, judgement of 
�5.7.2004, [2004] not yet published.

Money transferred via public undertakings 
constitute State resources. Where a Member 
State defines the use of the money by legislation, 
imputability of the resources to the State derives 
directly from the legislative action.

Clearing mechanism will often be considered 
as funds. Where money is channelled through 
a fund to the final beneficiaries, state resources 
are involved if three criteria are fulfilled:

a)  the fund must be established /designated by 
the state (but needs not to be owned by the 
State)

b)  the fund must be fed by contributions 
imposed by the state
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Compliance of the financing mechanism 
with Article 25 and 90 of the EC Treaty
The measure was financed partly through a levy 
paid by the final consumers on their electric-
ity consumption. This levy was raised equally on 
imported and nationally produced electricity.

Austria recognised that this financing mechanism 
could have led to discriminations against imported 
green electricity as imported electricity was sub-
ject to the levy although only domestic electric-
ity producer could benefit from the support sys-
tem. This could constitute a breach of Articles 25 
and 90 of the EC Treaty, which outlaws custom 
duties on imports and exports between Member 
States respectively taxes that have the effect of dis-
criminating against products from other Member 
States.

The application of the jurisprudence on parafis-
cal levies, which has been developed first in the 
context of agricultural products, on a product like 
green electricity raises certain problems in prac-
tice. First, the origin of green electricity is not as 
easily traceable as the origin of e.g. agricultural 
products. In this respect, the certificates of origin 
that Member State have to issue in compliance 
with the renewables directive, should facilitate 
the implementation of the jurisprudence. Second, 
green electricity benefits from support schemes 
in many Member States, whose nature, quantity 
and form of support vary strongly. This can lead 
to unwanted trade effects on countries offering de-
taxation of imported and highly subsidised elec-
tricity. However, the jurisprudence on parafiscal 
levies does rightly not allow a deviating applica-
tion taking into account the level of subsidy on a 
certain product. Any unwanted effects of such sit-
uations have to be tackled foremost at their source, 
which is the difference in subsidisation of compa-
rable products in different Member States. This is 
not an easy task, in particular as Member States in 
order to fulfil the (consumption) target of green 
electricity set at a national level by the renewables 

directive, have established the support of domestic 
production of green electricity according to their 
specific domestic cost structures and production 
potentials.

From � January 2007, Austria hence replaced the 
former fee on consumption by a metering fee which 
consumers have to pay as a lump sum per meter-
ing point (“Zählpunktpauschale”). The amount 
of the fee depends on the grid level to which the 
consumer is connected but is independent of his 
actual consumption. The differentiation was intro-
duced in order to arrive at a tenable distribution 
of the burden between households on the one side 
and industrial consumers on the other side.

One can rightly argue that the new financing sys-
tem is less incentives to increase energy efficiency 
than the original fee based on consumption. How-
ever, the argument needs to be balanced by the fact 
that the levy is only a small part of the electricity 
price and that consumer’s behaviour is driven far 
stronger by the overall development of the electric-
ity price than by the levy. In so far, the potentially 
negative effect of the new system on energy effi-
ciency seems acceptable compared to the need for 
a system to comply with one of the most impor-
tant principles of the EC Treaty, protecting the free 
movement of goods.

In order to remedy potential discrimination of 
importers of green electricity since the Green Elec-
tricity Act came into force, Austria provided de-
taxation for green electricity imports for the period 
200�-2006. Importers can apply for reimburse-
ment provided that they proof that their imports 
are indeed of green origin. The reimbursement for 
2006 cannot exceed ��0% of the reimbursement 
for 2005. Electricity traders who did not supply 
Austrian customers in 2005 (new entrants) can 
ask for reimbursement for max. �00 GWh in 2006. 
The Austrian authorities explained that the condi-
tions on documentation to proof the green origin 
of imported electricity are primarily based on the 
Community system of guarantees of origin. Some 
additional documentation is necessary in order to 
prevent artificially high declarations against which 
the certificates of origin do not guarantee sufficient 
protection. The limits for reimbursement for the 
year 2006 aim at limiting artificially high declara-
tions in a year for which no sound documentation 
is yet available. The increase of �0% is considerably 
higher than the average increase of total electricity 
demand of about 2% p.a.. The limitation for new 
entrants to �00 GWh corresponds to about �% of 
the net import volume of about �000 GWh. This 
is also higher than the annual electricity demand 
increase of 2%.

c)  the fund must be used to favour specific 
enterprises

Where a measure is financed through a parafis-
cal levy, the measure involves state resources if

a)  the levy is imposed by the state

b)  its proceeds are poured into a body desig-
nated by the State (this body does not have 
to be state owned, nor the proceeds have to 
become the property of the state)

c)  the proceeds must be used to give an advan-
tage to certain undertakings
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This shows that a Member State, though being 
under an obligation to remedy past discrimination, 
has some margin to define objective and transpar-
ent criteria, that take into account the nature of the 
product and are necessary to protect the system 
against abuse.

Conclusion

The decision demonstrates that support schemes 
are likely to involve state aid where Member States 
set up administrative structures for the implemen-
tation of the scheme or intervene in the financing 
of the support scheme. Member States often con-
sider such interventions in the financing mecha-
nism as necessary not least in order to control the 
upward effects on electricity prices.

The assessment of these measures as state aid is 
sometimes perceived as a barrier for national pol-
icy to promote green electricity. These concerns 
however need to be re-considered in the light of 
the advantages that state aid control offers in this 
field. First, State aid control is aligned to the EU 

objective of promoting the development of elec-
tricity from renewable sources and it is equipped 
to deal with different types of support schemes. 
It leaves Member States wide flexibility to design 
their national support measures. It limits national 
support primarily with the objective to prevent 
overcompensation. This protection against subsi-
disation above need is certainly a necessary shield 
in developing the single market for electricity, 
in which green electricity is supposed to play an 
increasing role. This control therefore also works 
for the benefit of the electricity consumers who 
directly or indirectly pay for the support of green 
electricity.

The current case has demonstrated that perceived 
problems in the normal application of Community 
principles such as the free movement of goods may 
stem from heterogeneous subsidisation of green 
electricity. In the absence of harmonisation, State 
aid control can help to some extent to establish 
certain standards and thereby can help the integra-
tion of green electricity in the liberalised electric-
ity market.


