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Inco/Falconbridge: A nickel mine of applications in efficiencies and 
remedies (1)

Caroline BOESHERTZ, Directorate-General for Competition, unit E-3;  
Pierre LAHBABI and Sophie MOONEN, Directorate-General for Competition, 
unit B-3

1.  Introduction (1)

Following an in-depth investigation, on 4 July 
2006, the Commission approved the acquisition 
by Inco Limited (“Inco”) of Falconbridge Limited 
(“Falconbridge”), subject to conditions and obliga-
tions. This decision was adopted in the context of 
a wave of takeover bids, friendly and hostile, in the 
mining industry, with record-high commodities 
prices. Inco and Falconbridge are both Canadian 
mining companies active worldwide in the min-
ing, processing, refining and sale of various nickel 
products, copper, cobalt and precious metals. On 
�� October 2005, Inco announced a friendly take-
over bid for Falconbridge, which would have cre-
ated the largest nickel company worldwide, “New 
Inco”.

Although the merger will ultimately not go 
through, as Inco did not succeed in its bid (2), the 
decision in this case is interesting as it breaks new 
ground in the Commission’s practice with regard 
to efficiencies and remedies in merger cases. It is 
also worth noting that the Commission’s in-depth 
investigation was conducted particularly expedi-
tiously in this case, as there was no extension of 
any time limits, and the Commission’s final deci-
sion already assessed and approved a suitable pur-
chaser of the divested business. The case was noti-
fied on 20 January, a decision to open proceedings 
was adopted by the Commission on 24 February 
and remedies were submitted by the parties on 
�6 March. The concentration was approved with 
conditions and obligations on 4 July 2006, i.e. in 
slightly over five months.

This decision is the first Commission deci-
sion after an in-depth investigation to address 
 efficiency claims made by the parties in great 
detail. While the Commission recognized that the 
projected transaction was indeed likely to bring 
about significant operating efficiencies, essentially 

(1) The content of this article does not necessarily reflect the 
official position of the European Communities. Respon-
sibility for the information and views expressed lies enti-
rely with the authors.

(2) Inco had not acquired the majority of the shares of Fal-
conbridge at the expiration of its takeover bid, on 27 July 
2006.

due to the proximity of the parties’ mining and 
processing operations in the Sudbury basin in 
 Canada, it found that these efficiencies were neither 
merger-specific (they could have been achieved 
through other less anticompetitive means) nor 
were they likely to benefit directly consumers in 
the relevant markets where the proposed transac-
tion would have significantly impeded effective 
competition.

The Commission decision also includes many 
interesting developments as regards remedies. The 
scope of the divestiture received great attention 
given the specific features of the nickel industry. 
The market investigation indeed revealed that the 
nickel industry is vertically-integrated, and that 
there is virtually no stand-alone refinery or trading 
in nickel intermediate products. The essential issue 
was to ensure that the divested business secures 
a long-term source of suitable feed in sufficient 
quantities, at economically attractive conditions, 
so as to have the ability and incentive to compete 
with New Inco in the long term. The Commission 
was therefore able to approve the transaction only 
in consideration of the type of purchaser. The par-
ties therefore committed to sell the refinery and 
related assets only to an undertaking with access 
to sufficient resources to ensure the viability of the 
divested refinery (�). In addition, given the fact 
that the pool of suitable purchasers was limited, 
with the risk that no suitable purchaser could be 
identified, the parties also committed to a “stand-
still”, namely to implement the merger only after 
the closing of the divestiture sale (4).

Finally, the Commission cooperated closely with 
the U.S. Department of Justice, which identified 
similar competitive concerns and filed on 2� June 
2006 a Consent Decree approving the same rem-
edy package as the Commission. This case thus 
provides a good example of excellent cooperation 
between the two antitrust agencies.

(3) See paragraph 577 of the decision.
(4) See paragraphs 578-579 of the decision. 



42 Number 3 — Autumn 2006

Merger control

2.   The theory of harm: the merger 
would have resulted in a virtual 
monopoly of New Inco on the 
markets for high purity nickel and 
cobalt required for specific end-
applications

2.1.  The relevant markets

2.1.1.  Nickel and cobalt production chains and end 
uses

2.�.�.�. Nickel

Nickel ores are principally found in Canada, Rus-
sia, Southern Africa (sulphide ores, which are 
underground) or in New Caledonia, Cuba, Indo-
nesia, Brazil (laterite ores, which are near sur-
face). Mined nickel ores typically contain between 
0.5-�.5% of nickel, and are further processed and 
refined to obtain various finished nickel products, 
starting from milling/concentrating stage (result-
ing in nickel concentrate), smelting or leaching 
stage (resulting in various intermediate nickel 
products: nickel matte, nickel carbonate, mixed 
sulphide, etc.) and refining stage (resulting in vari-
ous types of nickel products: ferronickel, pellets, 
cathodes, powder, briquettes, foams, etc. depend-
ing on the refining technology used). The output of 
the various processing and refining stages of nickel 
ore is commonly called “primary nickel”. However, 
nickel may also be obtained from scrap or recycled 
sources (so-called scrap or “secondary nickel”).

Nickel is mostly used in the production of stain-
less steel (accounting for about two thirds of nickel 
consumption), in plating, in the production of 
non-ferrous alloys (including super alloys), and in 
specialty applications (e.g. batteries, foams, cata-
lysts).

Nickel is a metal listed on the London Metal 
Exchange (“LME”), where standard nickel con-
tracts are traded. The specification for nickel 
traded on the LME requires a 99.8% nickel content 
and specified maximum levels of impurities. The 
LME nickel price is widely used as a reference price 
in supply contracts for finished nickel products 
between nickel suppliers and their customers.

2.�.�.2. Cobalt

Cobalt is primarily obtained as a by-product of the 
refining of other metals (over 50% of cobalt pro-
duction worldwide), mainly copper and nickel. It 
is also extracted by itself from arsenide ores and 
refined following similar processes as for nickel 
refining. Depending on the processing and refin-
ing technique, cobalt may be sold as metallic cobalt 
(metal or powder) or as cobalt chemicals (chemi-

cal solution). Cobalt is used in different applica-
tions than nickel and demand is thus driven by 
other factors. Cobalt can be used for metallurgical 
or chemical end-applications. Metallurgical appli-
cations include super alloys, various alloys and 
coatings and medical implants. Chemical applica-
tions of cobalt include lithium batteries, catalysts 
and pigments.

Cobalt is not a metal listed on the LME. Refer-
ence prices are however provided by specialized 
publications, such as the London Metal Bulletin or 
Platt’s Metals Week.

2.1.2. The relevant product markets

The parties claimed that the relevant product mar-
kets were the supply of nickel and the supply of 
cobalt. However, the market investigation clearly 
showed that it was appropriate to define the rel-
evant nickel and cobalt product markets according 
to end-applications. First, demand patterns differ 
significantly between end-applications, in particu-
lar in terms of purity, size and shape of the prod-
ucts, delivery requirements and structure of the 
demand; secondly, nickel producers are to a large 
extent specialized in supplying certain end-appli-
cations; and thirdly, finished nickel product prices 
appear to differ according to the application. The 
market investigation confirmed that the following 
relevant markets should be distinguished: (i) the 
supply of nickel to the plating and electroforming 
industry, (ii) the supply of high purity nickel for 
the production of super alloys/super alloys used 
in safety critical parts, and (iii) the supply of high 
purity cobalt for the production of super alloys 
used in safety critical parts.

2.�.2.�.  The supply of nickel to the plating and 
electroforming industry

The plating process is used to coat an object in the 
desired metal by passing electric current through 
a suitable solution (the electrolyte). Electroform-
ing allows covering various types of moulds with 
shapes or thin metal deposits.

From a demand side perspective, the market inves-
tigation showed that only specific finished nickel 
products can be used for plating and electroform-
ing. Plating customers have specific requirements 
in terms of purity, shape, size and packaging of the 
nickel products. Sales of nickel products for plat-
ing and electroforming are usually made via dis-
tributors: the market investigation showed that the 
fragmented structure of the demand implies the 
need for a nickel supplier to develop and maintain 
a sales network of distributors. From the supply 
side perspective, not all nickel suppliers are capa-
ble of supplying nickel products to the plating and 
electroforming industry and certain producers, 
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in particular the parties, have developed specific 
products for this end-application. A nickel sup-
plier not yet active in the business would need to 
make significant investments to be able to supply 
the wide range of nickel products used in the plat-
ing and electroforming applications. Finally, the 
parties’ internal documents also clearly pointed 
to the existence of a distinct product market with 
distinct pricing and marketing policies from other 
end-applications of nickel.

2.�.2.2.  The supply of high purity nickel for the 
production of super alloys/super alloys 
used in safety critical parts

Super alloys are used in applications requiring 
operation in high-temperature and high-stress 
environments. Such applications include in partic-
ular the aerospace, power generation and medical 
industries. A specific category of super alloys are 
super alloys used in safety critical rotating parts, 
for example turbine engine blades and discs for jet 
aircrafts.

The market investigation showed that not all fin-
ished nickel products from any supplier can be 
used interchangeably for the production of super 
alloys, and even less so as regards super alloys used 
in safety critical parts due to the high purity of 
nickel required (very low level of impurities and 
trace elements) and the need for certification and 
traceability. The comparison of the specifications 
of the finished nickel products of a range of nickel 
suppliers and the specifications required by a range 
of super alloy producers showed that only very few 
suppliers, including the parties, are able to produce 
finished nickel products with a sufficient purity to 
meet the specifications of super alloy producers. 
The market investigation also revealed that there 
were high barriers to entry in this product mar-
ket.

2.�.2.�.  The supply of high purity cobalt for the 
production of super alloys used in safety 
critical parts

A particular end-application of cobalt is the pro-
duction of super alloys, a specific category of which 
are super alloys used in safety critical applications. 
Super alloys are one of the major end-use appli-
cations of cobalt, accounting for 20-25% of total 
cobalt demand.

The market investigation indicated that not all 
cobalt products suitable for use in super alloys meet 
the specifications for high purity cobalt for super 
alloys used in safety critical applications. There is 
a very specific demand for high purity cobalt — 
defined by its precise chemical composition and 
low impurity levels — used for the production of 
super alloys used in critical applications. Producers 

of super alloys used in critical applications cannot 
substitute any other cobalt product with a lower 
quality and/or different chemical composition.

2.1.3.  The relevant geographic markets

The Commission’s investigation confirmed that 
the markets for the supply of high purity nickel for 
the production of super alloys/super alloys used 
in safety critical parts and for the supply of high 
purity cobalt for super alloys used in safety criti-
cal parts were worldwide in scope, as these prod-
ucts are produced and traded across the world and 
shipped extensively and transport costs represent a 
relatively small proportion of the final price.

However, as regards the market for the supply 
of nickel products to the plating and electrofor-
ming industry, the Commission’s investigation 
indicated that the geographic scope of this mar-
ket is regional (e.g., respectively the EEA, North 
America and Asia) for the following reasons: the 
demand presents different characteristics by con-
tinent, based on end users’ requirements for spe-
cific shapes and sizes and on distribution patterns; 
suppliers of nickel to the plating and electroform-
ing industry are geographically focussed; sales are 
organized on a regional level and prices are differ-
ent from one region to another.

2.2. Theories of harm
A large number of respondents to the market 
investigation expressed serious concerns about the 
transaction. In the three above-mentioned end-
applications of nickel and cobalt, where the parties 
have extremely high combined market shares at 
the EEA and global level, the majority of custom-
ers were concerned by the transaction as Inco and 
Falconbridge are the two leading suppliers and 
the proposed transaction would have significantly 
strengthened their market power. A number of 
competitors also expressed concerns and indicated 
that the transaction would be likely to increase bar-
riers to entry and prices in these end-applications.

2.2.1.  Supply of nickel to the plating and 
electroforming industry

After the transaction, New Inco would have 
become by far the largest supplier of nickel prod-
ucts to the plating and electroforming industry, 
with a combined EEA-wide market share of 75%. 
The market investigation showed that the other 
producers of nickel for plating and electroforming 
could not have exercised competitive constraints 
on New Inco, either because they lack sufficient 
capacity and suitable technology / products or 
simply because they are not active in the EEA. Dis-
tributors and customers confirmed that the U.S. 
company OMG (whose nickel refinery is located 
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in Finland) would have been the only real alter-
native supplier to New Inco in the EEA. However, 
OMG has faced difficulties to source intermediate 
products (“feed”) and it concluded a tolling agree-
ment with Inco to ensure a reasonable capacity uti-
lisation of its refinery (whereby OMG will refine 
Inco matte, and deliver back the refined nickel 
products for marketing by Inco). This has the con-
sequence of considerably reducing the competitive 
constraint that OMG could exercise on New Inco.

Internal documents provided by the parties also 
indicated that Inco and Falconbridge are the clos-
est competitors for the supply of nickel products 
used in the plating and electroforming industry 
and confirmed that the parties are the market 
drivers, with the broadest range of nickel prod-
ucts (different shapes and sizes) and “must have” 
brands with excellent reputation. Following the 
transaction, New Inco would therefore have had 
the power to increase unilaterally prices for nickel 
products, while facing limited competitive pres-
sure from any other existing or potential suppliers 
of nickel products to the plating and electroform-
ing industry.

2.2.2.  Supply of high purity nickel for the 
production of super alloys / super alloys used 
in safety critical parts

New Inco would have become by far the largest 
and almost monopolist supplier of high purity 
nickel used in super alloys, with a market share 
of around 90% globally. The position of New Inco 
would have been very strong and no other nickel 
supplier was or would have been able to match the 
unique strengths of New Inco in terms of product 
quality, production capacity and reputation on the 
market for the supply of high purity nickel used for 
the production of super alloys/super alloys used in 
safety critical parts.

Competition in the super alloy market is basically 
currently driven by the rivalry between Inco and 
Falconbridge. All super alloy manufacturers have 
certified Inco, Falconbridge and the French com-
pany Eramet as suppliers of high purity nickel 
suitable for super alloy production, and they all 
purchase most of their requirements for high 
purity nickel from Inco and/or Falconbridge. They 
indicated that the transaction would reduce the 
number of suppliers of high purity nickel from 
three to two, leaving New Inco facing mostly the 
small producer Eramet only. Super alloy manu-
facturers do not generally find the nickel products 
of the other nickel producers acceptable for use 
in super alloys due to their inability to produce at 
consistent high standards. The Commission ana-
lyzed a large number of internal documents from 
the parties and found ample evidence that the par-

ties themselves considered that there were only 
few alternatives to their own products. The Com-
mission analyzed comprehensive sales data from 
Inco and Falconbridge, and was able to establish 
high diversion ratio between Inco and Falcon-
bridge during a strike at Inco’s Canadian operation 
in 200�.

The market investigation also indicated that the 
constraints on the future behaviour of New Inco 
by potential competition would have likely been 
minimal given the significance of barriers to entry 
in the high purity nickel market. Entry on the 
market for the supply of high purity nickel used 
in super alloys requires a high level of control over 
the nickel intermediate products used as an input 
by the refinery, over the refining processes and 
certification from the super alloy producers. As a 
result of the merger, New Inco would have been 
able to increase unilaterally prices for high purity 
nickel. This would have been particularly so in a 
context where the demand for high purity nickel 
is strongly increasing and high purity nickel sup-
ply is extremely tight, due to capacity constraints 
faced by other suppliers.

The Commission also assessed the possibility 
of arbitrage for super alloy producers to defeat a 
price increase by New Inco for high purity nickel 
used in super alloys. The parties claimed that they 
could not price discriminate between the high 
purity nickel they sell to super alloy producers for 
use in super alloy production, on the one hand, 
and the same high purity nickel they sell to super 
alloy producers or to other customers and traders 
for other less demanding applications, for which 
New Inco would face greater competition, on the 
other hand. According to the parties, if New Inco 
increased prices for the high purity nickel required 
for super alloy production, super alloy producers 
would be able to either use the high purity nickel 
they purchase from New Inco for less demanding 
applications at lower prices (internal arbitrage, 
within the total volume sold to a given super alloy 
producer) or they would be able to purchase high 
purity nickel from New Inco from other custom-
ers or traders (external arbitrage). The investiga-
tion however showed that Inco would have been 
able to identify precisely the super alloy customers 
(and/or the proportion of super alloy manufactur-
ers’ demand) for which it could have increased 
prices without risk of losing that customer, as it 
would have had no alternative supplier for high 
purity nickel. External arbitrage would also have 
been complicated by the strict certification proce-
dures applied by the super alloy producers and the 
need to ensure a consistent and traceable supply of 
nickel of the highest purity.



Number 3 — Autumn 2006 45

Competition Policy Newsletter
M

E
R

G
E

R
 C

O
N

T
R

O
L

2.2.3.  Supply of high purity cobalt for the 
production of super alloys used in safety 
critical parts

As for the supply of high purity nickel, New Inco 
would have become the almost monopolist sup-
plier of high purity cobalt for super alloys used in 
safety critical applications. According to the Com-
mission’s estimates, New Inco would have had a 
market share of over 95% on the global market 
for the supply of cobalt for super alloys used in 
critical applications. As evidenced by the market 
investigation, competition on this market is cur-
rently driven by the rivalry between Inco and Fal-
conbridge.

The Commission’s in-depth investigation con-
firmed that there are only few cobalt suppliers able 
to produce high purity cobalt meeting the strict 
specifications of manufacturers of super alloys. 
However, only Inco and Falconbridge supply high 
purity cobalt for super alloys used in the most 
critical applications. Post-transaction, the very 
few other producers of high purity cobalt suit-
able for use in super alloys would not have been 
able to counterbalance New Inco’s significant mar-
ket power due to capacity constraints and their 
inability to produce to consistent high standards. 
Barriers to entry into the market for the supply of 
high purity cobalt for super alloys used in critical 
applications include the need to have access to and 
develop know-how and intellectual property and 
the requirement to become certified by super alloy 
manufacturers and their customers. Given the 
importance of these barriers, constraints on the 
future behaviour of New Inco by potential compe-
tition would likely have been minimal.

Following the transaction, New Inco would have 
had the ability and incentive to increase unilaterally 
prices for high purity cobalt for super alloys used 
in safety critical parts, without facing any com-
petitive pressure from another existing or poten-
tial supplier of high purity cobalt. Price increases 
for high purity cobalt would have been even easier 
to implement: unlike nickel, where the price paid 
by super alloy manufacturers is based on the LME 
price and the supplier’s premium, cobalt prices are 
negotiated between cobalt producers/traders and 
customers, leaving more scope for price increases.

3.  Efficiencies
The parties submitted that the proposed transac-
tion would have generated efficiency gains aris-
ing primarily from the close proximity of their 
respective mines/processing facilities in the Sud-
bury basin, which would have allowed them to 
optimize their mining and processing operations. 

This would have resulted in increased production 
at lower cost and would have benefited all nickel 
customers and offset any potential anticompetitive 
effect of the transaction.

The Merger Regulation and the Commission 
guidelines on horizontal mergers (5) recognise that 
efficiencies brought about by a merger may coun-
teract the effects on competition and the potential 
harm to consumers that the merger might other-
wise have. Parties to a concentration are required 
to identify in detail the efficiency gains generated 
by the concentration that are likely to enhance the 
ability and the incentive of the merged entity to 
act pro-competitively for the benefit of consumers. 
Typical examples of such efficiencies include cost 
savings, new product introduction and service or 
product improvement. Efficiency claims need to 
be reasoned, quantified and supported by internal 
studies and documents if necessary. The parties 
have also to demonstrate that such efficiencies are 
likely to benefit directly customers in the relevant 
markets where competition concerns have been 
identified (pass-on to consumers). Last, the parties 
have to show that the efficiencies could not have 
been achieved to a similar extent by means that are 
less anticompetitive than the proposed concentra-
tion (merger specificity). In the present case, the 
Commission considered that these last two condi-
tions were not fulfilled.

The Commission determined that the parties 
would have been able to capture much of the poten-
tial for synergies through the creation of a mining 
and processing joint venture in the Sudbury basin. 
As recognized by the parties, the largest share of 
the operating synergies of the proposed transac-
tion would have been achieved at the mining and 
processing stages of the nickel production chain. 
A joint venture between Inco and Falconbridge 
limited to mining and processing operations in the 
Sudbury basin, as contemplated in an Inco inter-
nal document, would thus have allowed most of 
the operating synergies between the two compa-
nies to materialize, while not preventing Inco and 
Falconbridge from competing at the refining and 
marketing level. Hence, the synergies presented by 
the parties were not merger-specific (6).

(5) Guidelines on the assessment of horizontal mergers under 
the Council Regulation on the control of concentrations 
between undertakings, OJ C ��/5, 5.2.2004.

(6) It is interesting to note that following its successful takeo-
ver bid of Falconbridge in August 2006, Xstrata has invited 
the potential buyer of Inco to conclude such a mining and 
processing joint venture in the Sudbury basin (see article 
of �0 August 2006 in the Northern Ontario Business, http://
www.nob.on.ca/aroundtheNorth/08-�0-06-xstrata. 
asp). This confirms the Commission’s assessment that the 
same efficiency gains could have been achieved through 
less anticompetitive means than a full merger.

http://www.nob.on.ca/aroundtheNorth/08-30-06-xstrata.asp
http://www.nob.on.ca/aroundtheNorth/08-30-06-xstrata.asp
http://www.nob.on.ca/aroundtheNorth/08-30-06-xstrata.asp
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As regards the pass-on to customers, the Commis-
sion considered that the efficiencies would not have 
meaningfully benefited customers for end-nickel 
products in the relevant markets where competi-
tion concerns have been identified. As the efficien-
cies were expected to be achieved at the upstream 
mining and processing level only (not at the final 
stage of the nickel production chain), any poten-
tial benefit would have been spread between all 
finished nickel and cobalt products of New Inco, a 
significant part of which are sold on other markets 
than the three relevant markets where competition 
concerns were identified. In addition, as a result 
of the proposed transaction, New Inco would have 
acquired an almost monopolistic position in these 
markets, where it faced little if any competitive 
pressure, and it would thus have had only limited 
incentives to share the benefits of the efficiencies 
with end customers in these markets.

As a result, the parties failed to demonstrate con-
vincingly that the efficiencies brought about by 
the proposed transaction were not attainable with 
a less anti-competitive alternative and that they 
would have directly benefited end customers in 
the three relevant product markets where compe-
tition concerns were identified. For these reasons, 
the Commission considered that the efficiencies 
presented by the parties could not be considered 
to offset the adverse effect of the proposed transac-
tion on competition.

4.  The remedies

In order to remove the competition concerns iden-
tified during the procedure, the parties submitted 
on �6 March 2006 a package of commitments, 
consisting in the divestiture of Falconbridge’s sole 
nickel and cobalt refinery, the Nikkelverk refinery 
in Norway and related assets. After extensive dis-
cussions with the Commission, the parties submit-
ted on 26 June 2006 the final remedy package. In 
this final remedy package, the parties undertook 
to divest the Nikkelverk refinery, together with the 
related feed procurement entity and existing third-
party feed supply agreements, and related market-
ing organisations and existing customer contracts, 
as well as Falconbridge’s proprietary refining tech-
nology and trademarks (“the divested business”) to 
a company active in metal mining and/or process-
ing with sufficient nickel resources to sustain the 
viability of the refinery.

On 7 June 2006, Falconbridge entered into a bind-
ing agreement with LionOre Mining International 
Ltd (“LionOre”) for the sale of the divested busi-
ness. The same day, the parties requested the Com-
mission’s approval of LionOre as a suitable pur-
chaser for the divested business.

Under the Merger Regulation, the Commission 
assesses the compatibility of a notified concentra-
tion with the common market. Where a concen-
tration raises competition concerns as it is likely 
to lead to a significant impediment to effective 
competition, the parties may seek to modify the 
concentration in order to resolve the competition 
concerns and thereby gain clearance of the merger. 
In assessing whether or not the remedy will restore 
effective competition, the Commission considers 
the type, scale and scope of the remedies by refer-
ence to the structure and particular characteristics 
of the industry and of the markets in which com-
petition concerns arise.

4.1.  Vertical integration in the nickel 
industry and access to feed

In the present case, the aim of the remedy pack-
age was to ensure, post merger, the presence, over 
the long term of a viable competitor to New Inco 
on the three markets were competition concerns 
had been identified. In assessing the proposed 
remedy package, the Commission thus focused on 
the viability of the divested business and its ability 
and incentive to compete with New Inco on these 
markets. The Commission’s investigation showed 
in particular that, given the current vertically-
integrated structure of the nickel industry, the 
essential issue for the assessment of the proposed 
remedy was the ability of the divested business to 
secure a long-term source of nickel feed suitable 
for the production of high purity nickel on a con-
sistent basis.

The analysis of the structure of the nickel industry 
indeed showed that the vertical integration of min-
ing, processing and refining facilities is the pre-
dominant business model. Among the four main 
suppliers of nickel for plating and electroforming 
active in the EEA (Falconbridge, Inco, OMG and 
Eramet) and the three suppliers of nickel for super 
alloys (Inco, Falconbridge and Eramet), Inco, Fal-
conbridge and Eramet are fully or to a large extent 
vertically-integrated with own mines and process-
ing plants. This model also prevails in the nickel 
industry in general, where only three market play-
ers (OMG, Jinchuan and Sumitomo) are partially 
vertically-integrated. All the other large players are 
active at all stages of the nickel production chain. 
There is currently no stand-alone nickel refinery 
in the nickel industry. As a consequence, the vast 
majority of nickel intermediate products are used 
internally by vertically-integrated groups. There is 
thus no real market for the supply of third-party 
feed. In addition, the markets for the supply of 
nickel are currently very tight, as evidenced by the 
very high nickel prices, and the markets for the 
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supply of nickel intermediate products are even 
tighter. The competition between partially verti-
cally-integrated refineries for third-party feed is 
hence very strong and some refineries are expe-
riencing difficulties to source feed at acceptable 
prices.

The Commission’s investigation further indicated 
that it is essential for a nickel refinery to ensure 
access to sufficient and suitable quantities of feed 
over the long term to be viable and competitive. A 
nickel refinery is most efficient when it is operated 
at full capacity and processes over the long term a 
consistent and suitable feed mix. Nickel produc-
ers that are vertically-integrated can meet such 
requisites by ensuring that their entire production 
chain, and in particular the mining and processing 
operations, produces nickel intermediate products 
suitable for the refinery on a consistent basis, while 
partially vertically-integrated producers seek to 
secure sources of feed through interests in mining 
operations and long term supply contracts. Verti-
cal integration appears to be even more relevant 
for the production of high purity nickel, for which 
any variation in the feed mix may have negative 
consequences in terms of impurities levels of the 
refined nickel products.

By contrast, as regards cobalt, the Commission 
noted that, contrary to the nickel industry, vertical 
integration is not the prevailing business model, 
with significant trading of cobalt intermediates.

4.2.  How to ensure the viability and 
the competitiveness of the divested 
business?

The final remedy package combined three ways to 
ensure that the divested refinery would have had 
a sufficient and suitable feed supply and thus pro-
vided satisfactory guarantees on the viability and 
the competitiveness of the divested business.

First, the scope of the divested business included all 
existing third-party feed supply agreements related 
to Nikkelverk as well as all entities and teams of 
Falconbridge responsible for the sourcing of third 
party feed and for the marketing of Nikkelverk’s 
nickel and cobalt production. With these feed 
sourcing and marketing entities, the refinery 
would have benefited from experienced person-
nel with an in-depth knowledge of the industry in 
general and of Nikkelverk’s feed requirements and 
product characteristics in particular. The objective 
of this broad remedy package was to provide the 
divested business with all the required resources to 
ensure its effectiveness as from its divestment.

Secondly, the remedy package included an option 
for the purchaser of the divested business to 

 conclude a ten-year contract with New Inco for 
the supply of nickel matte to the refinery. The 
quantities of matte to be delivered to the refinery 
under this contract would have matched exactly 
the quantities of feed that Falconbridge would 
have supplied to Nikkelverk absent the transac-
tion. The terms and conditions of the contract had 
to be part of the remedy package and approved by 
the Commission. These provisions were designed 
to ensure an independent and suitable feed supply 
for the divested business, and to cater for the lack 
of developed market for nickel intermediates and 
the long lead time required to develop alternative 
sources of feed. In addition, the feed supply agree-
ment with New Inco included flexibility provisions 
for the quantities of matte to be delivered so as to 
allow the divested business to progressively tran-
sition away from the supply agreement with New 
Inco as it secured alternative sources of feed.

Thirdly, in the final version of the remedy pack-
age, Inco committed to sell the divested business 
to a purchaser already active in metal mining with 
access to sufficient suitable nickel intermediate 
products to ensure the viability and competitive-
ness of the refinery in the long term. The assess-
ment carried out by the Commission indeed had 
shown that there was a reasonable likelihood that 
the markets for nickel intermediates would remain 
tight in the next ten years, even beyond the expiry 
of New Inco’s feed supply agreement with the 
divested business. Such situation would have sig-
nificantly threatened the viability of the divested 
business, which could have experienced signifi-
cant difficulties in sourcing feed unless it would 
have had access to its own feed resources for at 
least a significant share of its feed requirements. 
The Commission therefore came to the conclusion 
that only a purchaser, with experience in min-
ing and processing of nickel and access to mines 
and sufficient intermediate nickel products, could 
bring sufficient comfort as to ability and incentive 
of the divested business to restore competition in 
the long term.

Finally, with the aim to provide to the Commis-
sion with the best guarantees on the suitability of 
the purchaser and avoid any risk in the implemen-
tation of the divestiture process, Inco agreed to 
commit not to implement the acquisition of Fal-
conbridge before the closing of the sale of the refin-
ery and the related assets. This provision provided 
Inco with a strong incentive to identify beforehand 
a purchaser with suitable and sufficient mining 
resources and to proceed expeditiously with the 
sale of the refinery.

In view of the above, the Commission considered 
that the proposed remedy package was sufficient 
to ensure both the viability and the competitive-
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ness of the divested business and to restore compe-
tition in the three relevant product markets in the 
long term. The sale of the divested business would 
have removed the entire overlap between Inco and 
Falconbridge in the field of nickel and cobalt. The 
remedy package, which provided that the divested 
business would be sold to a company active in the 
metals mining and/or processing with sufficient 
feed resources to sustain its economic viability also 
removed the concerns as regards access to feed 
and ensure the viability and competitiveness of the 
divested business.

4.3. LionOre: a suitable purchaser
On 7 June 2006, Falconbridge entered into a bind-
ing agreement with LionOre for the sale of the 
divested business and Inco requested the Com-
mission to approve LionOre as a suitable pur-
chaser. LionOre is a mid-sized producer of nickel 
with operating mines in Botswana, South Africa, 
and Australia and several mining projects in these 
regions. The company has been in the nickel busi-
ness since �996 and is currently the tenth largest 
nickel producer in the world. LionOre currently 
only produces nickel concentrate and does not 
have any refining capabilities. The acquisition 
of the divested business by LionOre would have 
been a major opportunity for the company to 
integrate downstream in the supply of finished 
nickel products through the acquisition of a large-
scale and efficient nickel refinery together with its 
existing sales network. Prior to the acquisition of 
Nikkelverk, LionOre had already publicly stated its 
strategy to integrate downstream to have a direct 
access to consumers and capture the full value of 
the nickel production chain.

In line with general principles and with the criteria 
set in the commitments, the Commission assessed 
whether, after the acquisition of the divested busi-
ness, LionOre would have become an independent 
competitive force on the markets where competi-
tion concerns had been identified. In particular, 
the Commission assessed whether LionOre is/
would have remain(ed) independent from Inco/
New Inco and had sufficient financial resources 
to acquire the divested business and how LionOre 
could have integrated its existing and future nickel 
mining operations with Nikkelverk. The Com-
mission’s investigation showed that LionOre had 
sufficient resources to supply with its own feed a 
significant share of Nikkelverk nickel feed require-
ments, in particular after the expiry of the matte 
supply agreement. LionOre has several mining 
expansion plans and has been extremely success-
ful to date in increasing steadily its nickel produc-
tion through expansion of its mining activities and 
the acquisition of mining assets. The company 
has demonstrated its ability to bring new mining 

projects on stream and achieve rapid production 
growth. Furthermore, the ten–year matte supply 
agreement would have provided sufficient supply 
guarantees, should the company have experienced 
delays or difficulties in the implementation of its 
mining expansion plans. As regards cobalt, the 
Commission considered that LionOre would have 
been able to complement its own cobalt resources 
with purchases of third party cobalt intermedi-
ates on the market to meet Nikkelverk’s cobalt feed 
requirements.

Finally, it is also relevant to note that LionOre’s 
Tati operation already produces nickel interme-
diates that are converted into matte at the BCL 
smelter and refined at Nikkelverk. Falconbridge 
and BCL have developed a long-term relation-
ship over twenty years to ensure BCL’s capability 
to supply Nikkelverk consistently with suitable 
matte for the production of high purity nickel. The 
sale of Nikkelverk to LionOre would thus have 
maintained the existing supply chain and mini-
mized any risk related to changes in feed supply 
and in refining processes at Nikkelverk. Lastly, 
one of LionOre’s directors was a former CEO of 
Falconbridge and former General Manager of the 
Nikkelverk refinery. The Commission hence con-
sidered that LionOre was a suitable purchaser for 
the divested business, so as to ensure the divested 
business’ independence, viability, and competitive-
ness in the long term. LionOre combines a number 
of characteristics that were identified as crucial to 
meet these conditions: (i) extensive experience 
and knowledge of the nickel industry; (ii) owner-
ship of mines and mining projects that already/
will produce suitable feed for Nikkelverk, and (iii) 
knowledge of the Nikkelverk refinery process and 
output. The acquisition of the divested business by 
LionOre would have created a new fully vertically-
integrated market player in the nickel industry.

5.  Conclusion
Although the acquisition of Falconbridge by Inco 
did not eventually materialize, the assessment of 
the proposed transaction by the Commission con-
tains some interesting features in terms of merger 
control.

First, the Commission identified three relevant 
markets in the nickel and cobalt sectors where 
the proposed transaction would have led to the 
creation of a dominant market position. New Inco 
would even have had a near monopolistic posi-
tion on two of these markets. In its decision, the 
Commission relied on technical statements from 
customers in those end-applications, showing that 
these customers had very few alternatives beside 
Inco and Falconbridge, and on internal documents 
from the parties showing that Inco and Falcon-
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bridge were the two leading competitors in those 
markets. Econometric evidence on diversion ratios 
during strike periods at the parties’ mining opera-
tions was also used to demonstrate that Inco and 
Falconbridge were the closest competitors in those 
end-applications.

Secondly, the case is one of the first merger cases 
where the parties described in detail the signifi-
cant operating efficiencies that the transaction 
would bring about and argued that they would off-
set any potential harm to competition. The Com-
mission assessed the validity of these efficiency 
claims, and eventually concluded that, while the 
efficiencies were likely to materialize, they were 
not merger-specific and it was unlikely that they 
would directly benefit customers in the markets 
where competition concerns had been identified, 
so that they could not offset the anticompetitive 
effect of the transaction. The decision shows that 
the Commission examines with particular atten-
tion the potential effect of the efficiencies resulting 
from a merger and focuses on their impact on end 
customers in the specific markets where competi-
tion concerns are identified.

Thirdly, the final remedy package proposed by Inco 
addresses all the requirements set by the Commis-
sion Notice on Remedies and testifies to the strict 
approach to remedies adopted by the Commis-
sion. The Commission focused its assessment of 
the remedies on the viability and the competitive-
ness of the divested business and took the view 
that, due to the high level of vertical integration 
and the tightness of the nickel intermediates mar-
ket, the essential issue for the divested business (a 
nickel refinery and related assets) was the access to 
sufficient and suitable feed to produce high purity 
nickel and cobalt products. The final remedy pack-
age fully addressed this concern as Inco commit-
ted to sell the divested business only to an under-
taking with sufficient feed resources to ensure its 
economic viability and committed to grant the 
purchaser the option of entering into a flexible 
long-term feed supply agreement. Finally, by iden-
tifying beforehand a suitable purchaser, LionOre, 
and undertaking to postpone implementation 
of the transaction until completion of the sale of 
the refinery the Commission was able to reduce 
the risk that the remedy would not be effective in 
removing the competition concerns.


