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Commission fines seven undertakings a total of € 388 million for 
participating in a cartel for hydrogen peroxide and perborate (1)

Gerald BERGER, Directorate-General for Competition, unit F-3, and 
Lorenzo PIAZZA, Directorate-General for Competition, unit F-1

On 3 May 2006 the Commission adopted a decision 
and imposed fines totalling € 388.128 million on 
seven producers of hydrogen peroxide (“HP”) and 
sodium perborate (“PBS”). The addressees of the 
fines are Akzo Nobel/EKA Chemicals, Edison/Solvay 
Solexis, FMC Foret, Kemira, Snia, Solvay and Total/
Arkema. Arkema (formerly Atofina), Solvay and 
Edison had their fines increased as they were found 
repeat offenders. Degussa, also a repeat offender, 
was however granted full immunity for being the 
first to provide information about the cartel. L’Air 
Liquide (and its subsidiary Chemoxal) was subject 
to the prohibition decision, but the Commission’s 
right to impose fines had expired as the company 
had left the market in early 1998. The addressees of 
the Decision participated in a single and continu-
ous infringement of Article 81 of the EC Treaty and 
Article 53 of the EEA Agreement between 1994 and 
2000 in the EEA involving HP and PBS.

The products (1)
HP is a strong oxidising agent which has several 
industrial applications. As a final product HP is 
used as a bleaching agent in the pulp and paper 
manufacturing industries, for the bleaching of tex-
tiles, for disinfection and for other environmental 
applications such as sewage treatment. HP is also 
used as a raw material for the production of other 
downstream peroxigen products, such as persalts 
and peracetic acid. PBS is part of the category of 
persalts. PBS is mainly used as an active substance 
in synthetic detergents and washing powders.

The infringement
In March 200� the Commission carried out inspec-
tions at the premises of several undertakings fol-
lowing an application for immunity from fines by 
the German undertaking Degussa under the 2002 
Notice on immunity from fines and reduction of 
fines in cartel cases (the “Notice”) (2). The investi-
gation has subsequently confirmed that the cartel 
covered the whole of the EEA. The market value 
was ca. € 450 million in 2000, the cartel members 
representing nearly the totality of the market.

(1) The content of this article does not necessarily reflect the 
official position of the European Communities. Respon-
sibility for the information and views expressed lies enti-
rely with the authors.

(2) OJ C 45, �9.2.2002, p. �.

After the inspections other applications for reduc-
tion of fines by several undertakings were lodged 
(see section “Application of the Leniency Notice”).

On � May 2006 the Commission adopted a deci-
sion finding a number of leading producers of 
HP and PBS guilty of infringing Article 8� EC by 
fixing prices and market shares and exchanging 
confidential information in the EEA in the period 
�994-2000.

The essence of this infringement can be seen from 
the record of a meeting between competitors in 
early �995 where one of the participants stated 
that “a model for sharing out among producers” was 
under discussion.

The infringement covered initially the exchange 
of commercially sensitive information and the fix-
ing of market shares which were intended to keep 
the status quo among the European competitors. 
Subsequently, the conspirators tried to regulate the 
market growth by building a sharing-out model 
according to actual and theoretical capacities 
(since several producers had built new works) and 
attempted to monitor the respect of this model.

In �997 prices came mainly into question. From 
late �997 to �999 the prices for HP and PBS dou-
bled. At several meetings the participants wel-
comed the good degree of implementation of the 
cartel agreements regarding prices, so that the 
market shares became an issue again in the final 
period of the cartel.

Limitations period for the imposition of 
fines

The decision was also addressed to Air Liquide/
Chemoxal, even though no fine could be attrib-
uted to it. The limitation period in Regulation 
�/200� in fact precludes fining companies whose 
infringement was terminated more than five years 
prior to the commencement of the investigation by 
the Commission. Air Liquide had actually left the 
market in early �998. The Commission neverthe-
less decided to address the decision to this under-
taking since there is clear evidence of Air Liquide’s 
participation in the infringement for the period 
up to �997, and there is an interest in enabling the 
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injured parties to bring matters before the national 
civil courts against all cartel participants, includ-
ing Air Liquide.

Calculation of the fines
In assessing the gravity of the infringement, the 
Commission took account of its nature, its actual 
impact on the market, where this could be meas-
ured, and the size of the relevant geographic mar-
ket. The infringement was considered to be very 
serious in nature.

In setting the starting amount of the fine for each 
undertaking, the Commission took into account 
their market share in the EEA for HP and PBS 
in �999 (for Snia in �998 as it left the market mid 
�999), being the last full year of the infringement. 
As there was considerable disparity between each 
undertaking’s turnover for the products concerned 
in the cartelised industry, the undertakings were 
divided into four groups. In this manner, the Com-
mission took into account the effective economic 
capacity of the undertakings to cause significant 
damage to competition in the cartelised industry.

Several undertakings claimed some or all of the 
following attenuating circumstances: early termi-
nation of the infringement, a minor/passive role, 
the absence of an effective implementation of the 
practices, the implementation of compliance pro-
grammes and absence of benefit. These claims 
were all rejected as being unfounded apart from 
the minor/passive role claimed by Snia. The basic 
amount for Snia was therefore reduced by 50%.

Sufficient deterrence
In order to set the amount of the fine at a level 
which ensured that it had sufficient deterrent 
effect the Commission considered it appropriate 
to apply a multiplying multiplication factor to the 
fines imposed. Accordingly and in line with previ-
ous practice, it was considered appropriate to mul-
tiply the fine for Total/Arkema (by a factor of �), 
Akzo and Degussa (by a factor of �.75), Solvay 
(�.5) and Edison (�.25). Individual multiplying 
factors were also applied according to the duration 
of the infringement by each legal entity, i.e. �0% 
for each full year of duration and 5% for each 6 
month period.

Repeated infringements
At the time the infringement took place, Degussa, 
Arkema, Solvay and Edison had already been sub-
ject to previous Commission prohibition decisions 
for cartel activities. This justified an increase of 
50% in the basic amount of the fine to be imposed 
on these undertakings.

Application of the 10% turnover limit
According to Article 2�(2) of Regulation n. �/2002, 
the �0% annual turnover threshold was met in the 
case of Solvay Solexis. Its fine was therefore limited 
to € 25.6 million ca. instead of € 46 million which 
would have been attributed to it.

Application of the 2002 Leniency Notice
Degussa, EKA, Arkema, Solvay, Solvay Solexis and 
Kemira submitted applications under the Notice.

Degussa disclosed the existence of the cartel and 
otherwise met the conditions of the Notice. It was 
therefore granted full immunity from fines.

EKA was the second undertaking to approach the 
Commission under the Notice, on 29 March 200�, 
and the first undertaking to meet the require-
ments of point 2� thereof. As regards the informa-
tion relating to the period from �� January �994 
to �4 October �997, the evidence provided related 
to facts previously unknown to the Commission 
which have a direct bearing on the duration of the 
cartel. Therefore the Commission granted EKA a 
40% reduction of the fine that would otherwise 
have been imposed on it for the period from �4 
October �997 until �� December �999 (end of its 
infringement), but in accordance with point 2� 
of the Notice, the Commission did not take into 
account the information relating to the period 
from �� January �994 to �4 October �997 for the 
purposes of setting the amount of the fine.

Arkema was the second undertaking to meet the 
requirements of point 2� of the Notice filing its 
leniency application on � April 200�, shortly after 
its premises had been inspected by the Commis-
sion. The Commission considered the evidence 
submitted by Atofina of significant added value 
and granted Arkema a �0% reduction of the fine.

Solvay applied very shortly after Arkema. Although 
it was the third undertaking to apply for a reduc-
tion of fines, it nevertheless met the requirements 
of point 2� of the Notice, bringing further evidence 
of significant added value for establishing the facts. 
It was awarded a reduction of �0%.

Indeed, in this case applications for reduction of 
fines were submitted within a short timeframe of 
each other. This case shows that, in applying the 
Notice, the substance of the information, but also 
its timing, are very important in making use of 
the benefits the Commission’s leniency program 
offers.

Solvay Solexis and Kemira also filed leniency appli-
cations. The Commission however rejected these 
applications as the evidence submitted did not 
represent significant added value with the mean-
ing of the Notice.




