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OECD peer review gives positive assessment on competition policy 
and enforcement in the European Union (1)

Sari SUURNÄKKI, Directorate-General for Competition, unit F-4

The Organisation for Economic Co-operation 
and Development (OECD) has published a report 
reviewing competition law and policy in the Euro-
pean Union. The European Commission DG 
Competition requested this review as it considered 
it important to discuss EU competition policy at 
this unique forum where �0 developed countries 
advance ideas and review progress in various 
policy areas, including competition policy. The 
review report was prepared by the Secretariat of 
the OECD, following extensive co-operation with 
DG Competition, and formed the basis for a peer 
review examination of the European Commission 
in the OECD Competition Committee in October 
2005. The report gives a very positive assessment 
of EU competition policy. It finds as particularly 
positive features that this policy is increasingly 
based on market-centred economic considerations 
and that economic underpinnings of competition 
analysis have become more explicit. The report also 
puts forward policy options to further develop the 
leniency system, cartel sanctions and the policy in 
the field of unilateral conduct as well as to increase 
the capacity for economic analysis. (1)

Objectives of an OECD peer review 
exercise
The OECD is well known for its individual coun-
try surveys and reviews. Dialogue, consensus and 
peer review are at the very heart of the OECD 
work. OECD peer review is a systematic exami-
nation and assessment of the performance of the 
policy of an OECD member country in a given 
field. There is no other international organisation 
in which the practice of peer review has been so 
extensively developed as the OECD, where it has 
been facilitated by the homogeneous membership 
and the high degree of trust shared among the 
member countries.

The ultimate goal of an OECD peer review is to help 
the reviewed jurisdiction to improve its policy mak-
ing. The OECD Secretariat prepares a draft review 
report on the country (a sort of a country study) 
and this report forms the basis for a peer review 
examination in the relevant OECD Committee by 
the OECD Member countries. In the competition 

(1) The content of this article does not necessarily reflect the 
official position of the European Communities. Respon-
sibility for the information and views expressed lies enti-
rely with the authors.

policy field the review examination takes place at 
the OECD Competition Committee. The exami-
nation of the EU competition policy took place 
in the October 2005 meeting of the Competition 
Committee. Following that examination the OECD 
Secretariat adapted the report to take into account 
the comments made on it during the examination. 
The OECD Secretariat’s report on EU competition 
policy is available at the OECD web-site (2).

EU review and ongoing EU competition 
policy development projects
The dialogue and debate at the OECD and in other 
international fora, such as the International Com-
petition Network (ICN), is essential for developed 
competition agencies to benchmark performance, 
test ideas and develop best practices. It brings 
together around one table the major competition 
jurisdictions around the world. This was the first 
time that EU competition law and policy has been 
reviewed at the OECD Competition Committee. 
The EU competition regime has some �0 years his-
tory and during this time we have seen substantial 
developments.

The EU has been continuously refining its think-
ing on policy issues and improving enforcement 
processes and techniques. But in the past few years 
projects have developed that by far exceed in scale 
and depth any previous policy projects. These 
include most notably the modernisation of anti-
trust enforcement, the merger review, the ongoing 
Article 82 review and the State aid action plan. In 
view of these recent, and the still ongoing, initia-
tives to develop the EU competition policy and law 
enforcement, the OECD review of the EU compe-
tition was very timely exercise.

In the antitrust field the EU has undergone a major 
reform of the enforcement system that has created 
a new basis for tackling private barriers to competi-
tion within the EU’s network of 25 national compe-
tition authorities and the European Commission, 
all applying the same EU antitrust law together. The 
European Competition Network (ECN) provides a 
basis for more effective enforcement and more effi-
cient use of the collective resources. The strengths 
of each authority within the ECN are derived from 
the institutional capacity and enforcement record 
of the individual agencies in it. However, by work-

(2) See http://www.oecd.org/dataoecd/�/�1/�59086�1.pdf 

http://www.oecd.org/dataoecd/7/41/35908641.pdf
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ing together, all agencies can benefit from pooling 
of market knowledge, efficient allocation of cases 
and eventually reinforcing enforcement priorities. 
The new system has also opened the way for focus-
ing resources on fighting practices that are most 
harmful to competition and consumers. Instead 
of dealing with notifications, we can now set new 
proactive priorities.

The challenge of the recent reform in the merger 
field was to ensure the continuing effectiveness 
of the EU merger control system in the face of 
increasingly complex cases and a necessary close 
scrutiny by the EC Courts. To meet this chal-
lenge the regulation was improved by most nota-
bly clarifying the substantive test and increasing 
the flexibility of the referrals system between the 
Commission and national authorities. In addition, 
the European Commission’s economic expertise 
was enhanced to make sure that investigations are 
firmly grounded in sound economic reasoning. 
As a result, the European Commission has now 
in place a mature merger control system, based 
on sound economics and broadly the same legal 
standards as all major jurisdictions in the world.

One of the particular strengths of the EU competi-
tion policy is that, in addition to antitrust enforce-
ment and merger control, it can also effectively 
tackle State barriers to competition. In this area the 
Commission has taken a two-pronged approach 
comprising both competition advocacy or soft law 
measures and enforcement action. One impor-
tant advocacy measure that the Commission has 
launched is so called ‘competition screening’. This 
involves a systematic assessment of the impact of 
proposed new EU legislation on competition.

In addition to this kind of softer measures that seek 
to bring about regulatory reform on a consensual 
basis, the Commission has also various enforce-
ment tools at its disposal. One prominent tool is 
the control of State aid which may distort competi-
tion among Member States. In this area the Com-
mission has launched a comprehensive and far-
reaching reform. The purpose is to strengthen the 
economic analysis underpinning state aid control 
and ensure a consistent approach across all policy 
areas. The State aid reform is essentially a continu-
ation of the work that has been under way for some 
time in increasing the role of sound, effects-based 
economic analysis in EU competition law enforce-
ment. This approach is perhaps most fully devel-
oped in the analysis of anti-competitive agree-
ments (under Article 81) and mergers. With the 
ongoing reviews into State aid and unilateral con-
duct (under Article 82), the economic underpin-
ning of EU competition law enforcement action 
is being developed across the field. It is important 
to understand that in the State aid area economic 

approach is an instrument to better focus on ‘good’ 
aid — which targets market failure and helps to 
strengthen the structure of the EU economy — as 
well as to identify ‘bad’ aid — aid that is a waste of 
taxpayers’ money and seriously distorts the market 
competition.

In support of its policy, the Commission has also 
a practice of issuing comprehensive up front guid-
ance to the legal and business community on the 
way it applies the EU competition rules. Guide-
lines, notices and other forms of guidance issued 
by the Commission are of course binding only 
itself and not on the courts. But they do have three 
positive effects:

l they help prevent anti-competitive practices 
and structures;

l they help businesses to plan compliance better;

l they help promote convergence in the think-
ing and practice of competition agencies both 
within and outside the EU. In itself this has 
advantages for businesses that operate globally 
and are faced with compliance in a large number 
of jurisdictions.

The Commission has issued guidelines for instance 
on assessment of vertical and horizontal restraints 
of competition, technology licensing agreements, 
and horizontal mergers and on a number of State 
aid issues. At present the Commission is develop-
ing guidance both in the field of unilateral conduct 
and with respect to vertical and conglomerate 
mergers.

Main conclusions and policy options 
raised in the OECD Secretariat report
The OECD Secretariat report gives overall a favour-
able assessment on the EU competition law and 
policy. It notes in particular the reshaping of EU 
competition policy in terms of the increased role 
of effects-based economic analysis and concludes 
that ‘competition law in the European Union is in 
transition, as policies about antitrust, mergers and 
State aids are increasingly based on market-cen-
tred economic considerations. Modernisation of 
concepts sets out basic analysis in an administra-
ble format while making its economic underpin-
nings more explicit.’

The report provides a concise overview of the EU 
competition law and policy. It starts by recalling 
the history and origins of the EU competition 
policy moving then to reviewing the content of 
the competition law in the main policy fields, with 
the emphasis on vertical and horizontal restraints, 
abuse of dominance and merger control. Thereaf-
ter the report turns on analysing the institutional 
structure, enforcement processes and powers of 
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the Commission as well as the system of judicial 
review. While reviewing the substance of the law 
and the enforcement processes and powers, the 
report pays particular attention to the recent and 
ongoing initiatives to develop EU competition 
policy and enforcement, as far as those initia-
tives were on public domain at the moment of the 
review. Finally the report analyses also the limits of 
EU competition policy and competition advocacy 
initiatives of DG Competition.

The report concludes with the following four pol-
icy options for consideration:

1. clarify the relationship among the leniency pro-
grammes of the Community and the national 
enforcement agencies;

2. in adopting an economic approach to domi-
nance, make liability depend upon effects that 
harm competition; in appropriate cases, assess-
ing the scope for recoupment should be an 
integral part of such an approach;

�. increase further DG Competition’s capacity for 
economic analysis;

�. consider means for extending sanctions to 
individuals as well as firms, such as co-ordina-
tion with application of Member State laws that 
provide for individual sanctions.

Policy options 1 and � both concern the EU cartel 
policy. The report notes as positive developments 
both the increase in DG Competition resources 
dedicated to the cartel enforcement and the 
increase in enforcement activity. But concerning 
sanctions, it considers that ‘enforcement against 
cartels would be strengthened further if sanctions 
applied to individuals as well as firms’. The OECD 
Secretariat considers that the EC Treaty could sup-
port administrative fines against individuals, but 
that this might not be sufficient. Therefore, the 
report concludes that, if it is not feasible under the 
Community law to implement sanctions against 
individuals, it suggests as an alternative to promote 
and support the imposition of individual sanctions 
under the national laws of Member States.

The report also reflects the issue that there are cur-
rently multiple leniency programmes in operation 
in the EU. Due to this companies may need to file 
leniency applications for several authorities in the 
EU (there is no single point of contact). Differ-
ences in the leniency programmes complicate the 
matter further. While no case of serious disagree-
ment has been reported yet, the OECD Secretariat 
recommends clarifying the relationship among the 
various leniency programmes of the Community 
and the national enforcement agencies. The report 
notes that this does not need to result in a single 

integrated system (at least not yet), but adminis-
trative complications and unnecessary variations 
need to be reduced.

Policy option 2 relates to the discussion that is 
ongoing in the EU on principles for the Com-
mission’s policy against abuse of dominance. The 
report notes that ‘this area of law is due for mod-
ernisation to adapt it to the Commission’s more 
economics-centred approach, to focus on likely or 
actual market foreclosure effects more than on for-
mally defined prohibited behaviours’. Due to the 
fact that the report was prepared before the Com-
mission discussion paper on Article 82 was issued, 
it does not reflect the content of that paper. How-
ever, the key principles of the Article 82 review 
were already discussed in public at that moment 
and therefore those ideas are behind the reflec-
tions in this report too. In particular, the recom-
mendation that in Article 82 cases liability should 
depend upon effects that harm competition is in 
line with the effects-based approach taken in the 
Article 82 discussion paper. The OECD Secretariat 
also calls for making, in appropriate cases, assess-
ment on the scope of recoupment (�) an integral 
part of the effects based approach.

Concerning the EU merger control, the report 
finds as positive features the inclusive legal stand-
ard, which can deal with all kinds of competitive 
effects, and the horizontal merger guidelines that 
‘imply strong harmonisation in approach across 
the Atlantic, at least for horizontal combinations’. 
But in this context the report also calls for a fur-
ther increase in DG Competition’s capacity for 
economic analysis, particularly by increasing the 
staffing of the Chief Competition Economist’s 
team. The report welcomes nonetheless the meas-
ures that the Commission has taken to increase its 
capacity for economic analysis and to strengthen 
internal quality controls (in particular the peer 
review panels and the expansion of the hearing 
officers’ role) (�). But it considers that DG Compe-
tition’s caseload may in the future consist of more 
complex and controversial cases (particularly fol-
lowing the antitrust modernisation and the case 

(3) Possibility of recoupment is relevant in predation cases 
and the test is to determine whether a company’s alleged 
predatory strategy would be likely to eliminate and deter 
competition and whether it is likely that the predator 
would then be able to collect at least enough profit to 
recover the losses it sustained during its predatory attack. 
See for reference the OECD policy brief on the OECD 
Competition Committee roundtable on predatory fore-
closure published in OECD web-site www.OECD.org.

(4) While these measures are discussed in the report in the 
context of merger control, it needs to be kept in mind that 
these improvements apply across the field in the EU com-
petition law enforcement.
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allocation within the ECN), and that these internal 
steps might become more a rule than something to 
be used selectively.

As for the administrative process in general, the 
report underlines as positive features the changes 
in the law that strengthen investigative powers 
as well as the better incorporation of economic 
evidence in decision-making. The report also 
welcomes the modernisation of the enforcement 
process, by eliminating notification and prior 
approval of exemptions while sharing enforcement 
responsibility with national agencies, and consid-
ers that this is designed, among other things, to 
redirect resources so that DG Competition can 
concentrate on complex, Community-wide issues 
and investigations. A continuing challenge will be 
to convince the courts and to maintain policy con-
sistency in a system of decentralised enforcement 
where the Member State competition agencies and 
courts can fully apply Community substantive law. 
The informal network of the enforcement authori-
ties, ECN has in this context an important task to 
facilitate inter-agency co-ordination. The report 
notes that the ECN has got a promising start, but 
that experience will show whether it is necessary 
or prudent to make it more formal.

As for the coverage of the Community competi-
tion law, the report finds that it is ‘broad and gen-
erally consistent, with no sectoral exclusions and 
few provisions for special enforcement processes’. 
Even though a specific treatment applies to aspects 
of agriculture and transport, particularly ocean 
shipping, the report recalls that these sectors com-
monly get specific treatment also elsewhere. The 
report calls for careful attention to ensure consist-
ency in sector-specific application of state aid rules, 
where the enforcement is under the responsibility 
of the sector specific Directorates General, and 
other general competition rules. It is worth noting 
that after this review exercise the Commission has 
launched a proposal for the Council to repeal the 
block exemption for liner shipping companies (5). 
The preparatory works on this proposal started 
well before the peer review exercise (6). When 
this proposal is adopted, one important sector is 
removed from the list of areas which get some sort 
of specific treatment.

(5) Commission proposal of 1�.12.2005 for a Council Regu-
lation repealing Regulation (EEC) No �056/86 laying 
down detailed rules for the application of Articles 85 and 
86 to maritime transport, and amending Regulation (EC) 
No 1/200� as regards the extension of its scope to include 
cabotage and international tramp services. 

(6) First consultation paper on this matter was published 
in March 200�. Public consultation documents in this 
review process are available at DG Competition web-site: 
http://europa.eu.int/comm/competition/antitrust/legis-
lation/maritime/

Finally, concerning the State measures that restrict 
competition, the report notes that the Treaty pro-
visions that prohibit Member State measures con-
trary to Treaty rules about public undertakings 
and undertakings with special or exclusive rights 
have been the foundation for the long-term liber-
alisation program to reform traditional infrastruc-
ture monopolies. As for the State aid control, the 
report notes that the subject is too technical and 
wide-ranging for detailed treatment in this report. 
The report also notes the fact that the Commis-
sion’s impact analysis of EU legislative proposals 
is turning attention to avoiding that EU legislation 
restricts competition. It reminds that ‘the extent to 
which other parts of the Commission are commit-
ted to pro-competitive reform of their regulatory 
programmes remains to be seen’.

What the peer review gives for the future 
development of EU competition policy?
The Directorate-General for Competition has 
already during and before the peer review exer-
cise been working on certain of the policy issues 
displayed in the peer review for consideration. 
Particularly concerning leniency policy, the Euro-
pean Commission is already working in the ECN 
together with the EU Member States’ national 
competition authorities to ensure that discrep-
ancies between the various programmes and the 
flexible enforcement system opted for in the EU 
do not dissuade applicants from coming forward. 
Leniency policy has proven to be a powerful and 
central instrument in the fight against cartels. It 
is therefore in the Commission’s and other ECN 
members’ interests to ensure that our respective 
leniency programmes continue to be attractive for 
the business community. The next step is necessar-
ily to design and implement a one-stop-shop sys-
tem, but it is still too early to describe how that sys-
tem would look and when it could be put in place.

The Commission is also reviewing its policy in 
abuse of dominance cases. On 19 December 
2005 the European Commission published for 
third party comments a Staff Discussion Paper 
on the application of EC Treaty competition 
rules on the abuse of a dominant market position 
(Article 82) (�). The Discussion Paper is designed 
to promote a debate as to how EU markets are best 
protected from dominant companies’ exclusionary 
conduct, conduct which risks weakening competi-
tion on a market. The paper suggests a framework 
for the continued rigorous enforcement of Article 
82, building on the economic analysis carried out 

(7) The discussion paper is available at DG Competition 
web-site: http://europa.eu.int/comm/competition/anti-
trust/others/article_82_review.html

http://europa.eu.int/comm/competition/antitrust/legislation/maritime/
http://europa.eu.int/comm/competition/antitrust/legislation/maritime/
http://europa.eu.int/comm/competition/antitrust/others/article_82_review.html
http://europa.eu.int/comm/competition/antitrust/others/article_82_review.html
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in recent cases, and setting out one possible meth-
odology for the assessment of some of the most 
common abusive practices, such as tying, and 
rebates and discounts.

The rest of the policy options put forward by the 
OECD Secretariat merit also a careful examination. 
The recommendation to increase DG Competi-
tion’s capacity for economic analysis has probably 
overlooked that in the past few years DG Compe-
tition has put particular emphasis on increasing 
its capacity for economic analysis throughout the 
house. As a result there are currently a relatively 
large number of economists around the house 
working in case-teams along with lawyers. The 
Chief Economist’s team provides further support 
to the individual case-teams like the Policy Direc-
torate (Directorate A), which also has within it a 
number of highly qualified economists. The Chief 
Economist’s team is also involved in various policy 
development projects.

The policy option raised in the report on extend-
ing sanctions to individuals is not a novel one, 
but it raises complex legal and policy issues. That 
policy option needs to be analysed in the EU 

legal framework and taking into account poten-
tial implications for the whole EU anti-cartel 
enforcement system. The system of cartel sanc-
tions in the EU is based on effective application of 
a combination of corporate and individual sanc-
tions at Community and national level. There 
would seem to be some scope for examining how 
to best use the options available in this system.

Finally it should be noted that one area which 
clearly would have merited more attention at the 
OECD Secretariat’s report is the EU State aid pol-
icy. As mentioned above, one of the major strengths 
of the EU competition policy is that it allows the 
Commission to effectively tackle also State barri-
ers to competition, be it through bringing reform 
on a consensus basis or via application of various 
enforcement tools, most notably the State aid con-
trol tools. Commission has launched a comprehen-
sive and far-reaching reform in the field of State aid 
control (8). It would have been highly beneficial to 
receive views of the OECD experts in this area too, 
both because of the importance of this policy area 
for the EU and because the review coincided with 
the beginning of the reform project, when envis-
aged orientations of the reform were published.

(8) See Press Release — IP/05/680 of �.6.2005 on State Aid: 
Commission outlines comprehensive five year reform of 
state aid policy to promote growth, jobs and cohesion.


