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Commission requests phasing out of Spain’s export related tax 
incentives (1)

Marek HERM and Pierpaolo ROSSI, Directorate-General for Competition, 
unit H-2
On 22 March 2006 the Commission proposed, pur-
suant to Article 88(1) of the Treaty, appropriate 
measures to Spain with a view to abolishing the tax 
incentives in favour of Spanish companies investing 
abroad. Spain was invited to gradually eliminate 
the incentives by the end of 2010 at the latest. The 
acceptance of the proposed measures rendered the 
abolition of the tax incentives legally binding for 
Spain.

Background

In October 2000, the Commission took a final neg-
ative decision under the ECSC Treaty on Spain’s 
corporate tax incentive on the grounds that it con-
stituted State aid favouring outward foreign direct 
investments related to the export of steel products 
from Spain (2). The scheme was foreseen by Arti-
cle �� (now Article ��) of the Spanish Corporate 
Tax Act (ISS) and the corresponding legislation of 
the Basque Provinces. Spain challenged the deci-
sion before the ECJ. One of Spain’s claims was that 
the tax incentive was not to be considered State 
aid but a legitimate adaptation of Spain’s corporate 
tax system to favour foreign investments related 
to export and they were to be considered a gen-
eral tax measure favouring the export of all prod-
ucts and services from Spain (not just steel). On 
15 July 200� the Court eventually rejected Spain’s 
arguments and ruled that the tax incentive at hand 
constituted State aid incompatible with the ECSC 
Treaty (�). The grounds upon which the incentives 
were declared incompatible under the ECSC Treaty 
are essentially the same for which the Commission 
initiated State aid review under the EC Treaty in 
200�. In fact the Commission’s view was from the 
beginning of the ECSC procedure that the incen-
tive would also constitute State aid under the EC 
Treaty (�). Due to the uncertain qualification of 
the scheme as existing or new aid and following 
an information injunction in 200� to clarify this 

(1) The content of this article does not necessarily reflect the 
official position of the European Communities. Respon-
sibility for the information and views expressed lies enti-
rely with the authors.

(2) OJ L 60, 1.�.2001, p. 5�.
(3) Judgement of the Court of 15 July 200� in Case C-501/00, 

Spain v Commission, [200�] ECR I-6�1�.
(4) Commission Communication opening the formal inves-

tigation procedure laid down in Article 6(5) of the Com-
mission Decision 2596/96/ECSC, OJ C �29 of �1.10.199�, 
p. �.

qualification, the preliminary investigation by the 
Commission led to appropriate measures being 
proposed only in March 2006.

With this new procedure, the Commission took a 
broader approach. First, the Commission decided 
to investigate similar tax breaks granted by Nav-
arra in addition to those foreseen by Article �� ISS 
for Spain and the corresponding legislation of the 
Basque Provinces. Furthermore, the Commission 
decided to investigate other tax incentives, fore-
seen by Article 2� ISS (enacted in 2000), for the 
Spanish companies carrying out outward foreign 
direct investments outside the Community which 
have to be related to export from Spain. The Com-
mission investigation accordingly concerned two 
separate sets of tax incentives, only in minor part 
constituting new aid.

Description of the tax scheme

Tax credit
Article �� ISS provides for an annual tax credit in 
favour of companies subject to corporate tax in 
Spain. The credit corresponds to 25% of:

a) the amount invested to establish a foreign 
branch or to acquire at least 25% sharehold-
ing in a foreign company (including in other 
Member States), provided that their activity is 
directly linked to the export of goods or serv-
ices, or the sale of Spanish tourist services. The 
costs cannot include financing and insurance 
costs;

b) the capitalised costs incurred abroad (including 
in other Member States) to advertise and launch 
products or services to be exported, penetrate 
new markets, conduct market research and 
take part in fairs, exhibitions and similar events 
(including those held in Spain, but having an 
international character).

Tax allowance
Pursuant to Article 2� ISS, Spanish companies can 
create a temporary tax-free reserve by means of a 
deduction from their taxable bases. In particular, 
the beneficiaries may deduct the costs incurred to 
acquire at least a controlling participation (more 
than 50% of the total voting rights) in a foreign 
company (excluding those of other Member 
States), provided that the acquired company car-
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ries out an active business abroad (other than real 
estate, finance or insurance) and that such com-
pany does not sell services to a related company 
residing in Spain.

The amount corresponding to the expenses 
incurred to obtain control in foreign companies is 
temporarily deductible from the taxable income of 
the beneficiary, as an allowance to be included in 
a reserve on the equity side of its balance sheet. 
The allowance is not permanent as the amount 
included in the reserve is recaptured and included 
in equal instalments in the taxable income of the 
beneficiary during the four years following the year 
in which the deduction took place. This deduction 
comes on top of the ordinary deducted business 
expenses allowed under ISS. It is also a deroga-
tion from the general rule forbidding deduction 
of costs incurred in connection with income being 
exempt from corporate tax in Spain because earned 
abroad.

Existing vs. new aid

One has to note that the vast majority of these 
measures were in place when Spain joined the 
Community in 1986, some date back to 1965. 
That part of measures existing at the moment of 
accession, therefore, constitutes existing aid. An 
increase of the tax credit from 15% to 25% enacted 
in 1986 and the tax allowance enacted in 2000, 
thus after Spain’s accession, constitute new aid. 
The Commission initiated a review of the existing 
aid under the cooperation procedure foreseen by 
the Procedural Regulation (5), with a view to con-
vincing Spain to voluntarily repeal all of the incen-
tives related to export. The Commission eventually 
decided to propose appropriate measures in order 
for Spain to accept the repeal of the comprehensive 
package.

Assessment

With this decision, the Commission considered 
that the tax advantages at hand fulfil all the rel-
evant conditions to constitute State aid within the 
meaning of Article 8�(1) of the EC Treaty. First, 
the measures afford to the beneficiaries an eco-
nomic advantage consisting in the reduction of 
the tax burden of companies carrying out certain 
foreign investments related to export activities 
and to acquisition of control of foreign companies 
engaged in new active business ventures abroad. 
Such an advantage cannot be considered to derive 

(5) Council Regulation No 659/1999 of 22.�.1999 laying 
down detailed rules for the application of Article 9� EC 
Treaty, OJ L 8� of 2�.�.1999, p. 1.

from a general tax policy measure, but rather as a 
derogation from the ordinary scope of the Spanish 
corporate tax system.

Second, State resources are involved as the reve-
nues of the Treasury are foregone.

Third, the advantage given is capable of affecting 
trade between Member States because the objec-
tive of the scheme is to specifically improve trading 
conditions of the beneficiaries in exporting goods 
and services from Spain to foreign markets. The 
scheme also distorts or threatens to distort com-
petition because, by strengthening the Spanish 
undertakings carrying out active business abroad, 
it puts non-Spanish competitors at a relative dis-
advantage in carrying out comparable business 
activities in the relevant reference markets. The 
latter include all the markets where the Spanish 
beneficiaries export their products or services.

Lastly, the measure must be specific or selective in 
that it favours only certain undertakings or the pro-
duction of certain goods. Spain has argued that the 
incentives in question constitute a tax policy meas-
ure in favour of all companies aiming to acquire 
an active interest in a business abroad and would 
therefore correspond to a general measure. For 
Spain, the specific character of the scheme would 
be justified by the need to compensate the addi-
tional risks and expenses involved in penetrating 
foreign markets, as opposed to companies focusing 
solely on the Spanish market. Such scheme would 
be necessary to support business innovation and 
internationalization initiatives as a way of making 
Spanish businesses more competitive and ensur-
ing their survival in a global and rapidly changing 
economy.

The Commission did not accept Spain’s arguments 
and considered that the measures in question pro-
vide selective advantages exclusively in favour of 
undertakings carrying out certain types of invest-
ments directly related to the export of goods and 
services from Spain and the acquisition of foreign 
active businesses not engaged in selling services 
to Spanish related companies. The fact that a high 
number of beneficiaries may avail themselves of 
the incentive does not make it a general measure, 
since its derogatory nature from the tax system 
and its specific nature is demonstrated. The una-
vailability of the scheme for the internal part of 
Spain’s economy makes it selective.

According to the Commission the above conclu-
sion is well established under the settled case law 
of the Court. The Court has found that a reduction 
of social contribution charges reduction targeting 
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all of the sectors that are exposed to international 
competition constitutes State aid (6), and the same 
applies for measures favoring only national prod-
ucts being exported (�). Finally, in rejecting the 
appeal lodged by Spain against the Commission 
Decision of �1 October 2000, the Court has con-
cluded that the fact that the measures in question 
pursues a commercial or industrial policy objec-
tive, such as the promotion of international trade 
and the promotion of foreign investment, is not 
sufficient to take them outside the classification of 
State aid (8).

The Commission also considered that, pursuant 
to the relevant case law, neither the high number 
of benefiting undertakings nor the diversity and 
importance of the economic sectors to which those 
undertakings belong warrant the conclusion that 
the measures at hand constitute a general measure 
of economic policy (9).

For the Commission, the selective character of the 
tax advantages is not justified by the nature of the 
tax system. Under prior case law (10), the Court has 
held that the selectivity criterion is fulfilled where 
undertakings in a comparable situation are dis-
proportionately affected by a tax measure, with no 
objective justification stemming from the scheme’s 
objective. The Commission considered that it is 
disproportionate for the scheme to impose sub-
stantively different nominal and effective tax lev-
els on companies being in comparable situation 
from a business tax standpoint just because some 
of them are involved in export related activi-
ties or pursue investment opportunities overseas. 
The advantage is also not justified by the need to 
award relief against foreign taxation, since the 
benefit is independent from foreign taxation being 
incurred. The Commission accordingly concluded 
that the scheme is selective in that it only favours 
certain undertakings carrying out certain invest-
ments abroad and that this specific character of 
the scheme is not justified by the nature of the 
scheme.

Compatibility
The Commission considered that the State aid 
in question is incompatible with the single mar-
ket. The Spanish authorities did not present any 
arguments to indicate that any of the exceptions 

(6) Case C-�5/9� Belgium v Commission (Maribel bis/ter 
scheme), [1999] ECR I-�6�1.

(7) Joined Cases 6 and 11/69 Commission v France [1969] 
ECR 52�.

(8) Judgement of the Court of 15 July 200� in Case C-501/00, 
Spain v Commission, point 125, [200�] ECR I-6�1�.

(9) Case C-�5/9� Belgium v Commission (Maribel bis/ter 
scheme) [1999] ECR I-�6�1.

(10) Case C-1��/99 Adria-Wien Pipeline, [2001] ECR I-8�65.

provided for in Articles 8�(2) and (�) of the EC 
Treaty, under which State aid may be considered 
compatible with the common market, applies in 
the present case.

The Commission considered that tax advantages 
granted by the scheme are not related to specific 
investments eligible to receive aid under the Com-
munity rules and guidelines, to job creation or to 
specific projects. They constitute a reduction of 
charges that should normally be borne by the firms 
concerned in the course of their business and must 
therefore be considered as an operating State aid. 
According to the constant practice of the Commis-
sion, such aid cannot be considered compatible 
with the single market in that it does not facilitate 
the development of certain activities or of certain 
economic areas, nor are the incentives in question 
limited in time, degressive or proportionate to 
what is necessary to remedy to a specific economic 
handicap of the areas concerned.

Aid to export (being directly linked with the quanti-
ties exported or favouring domestic over imported 
products and services) and aid to export related 
activities (including aid to the establishment and 
operation of a distribution network, aid to other 
current expenditures linked to export activities 
and aid towards the cost of participating in trade 
fairs or of studies or consultancy services excluding 
those for the launch of new or existing products on 
a new market) are in principle not compatible with 
EU engagements with WTO pursuant to the Com-
mission Regulations NN° 69/2001 and �0/2001, on 
the application of State aid rules to de minimis aid 
and to SMEs (11), respectively. The Commission 
considered that the incentives at hand do not fulfil 
the above indicated conditions and cannot accord-
ingly be considered compatible with the common 
market.

Finally, the Commission considered that the tax 
incentives are specifically aimed at improving the 
trading conditions of the beneficiaries taxable in 
Spain against foreign competitors, including those 
established in other Member States, with respect 
to the investments such beneficiaries make abroad 
being directly or indirectly related to export of 
products and services from Spain. The Commission 
accordingly stated that, as far as the aid scheme in 
question results in a remission of internal taxes in 
respect of exports to other Member States contrary 
to Article 92 of the EC Treaty, it is incompatible 
with the common market. State aid, the conditions 

(11) Commission Regulation (EC) No 69/2001 of 12 January 
2001 on the application of Articles 8� and 88 of the EC 
Treaty to de minimis aid, OJ L 10/2001, p. �0 and Com-
mission Regulation (EC) No �0/2001 on the application 
of Article 8� and 88 of the EC Treaty to State aid to small 
and medium-sized enterprises, OJ L 10/2001, p. ��.
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of which contravene other provisions of the Treaty, 
cannot therefore be declared by the Commission 
to be compatible with the common market (12).

The Commission’s request

The Spanish Government has given a commit-
ment to the Commission that the new aid ele-
ments of the current tax scheme will be repealed 
by 1 January 200� and the remaining incentives 
would be gradually phased-out. After the given 
commitment, a draft bill was presented to the Par-
liament on 10 March 2006 which provided for the 
elimination of the tax allowance and the difference 
between the current 25% and existing aid part of 
the tax credit by 1 January 200�. According to the 
draft the remaining tax advantages, which are con-
sidered by the Commission as existing aid, are to 
be phased-out by 1 January 2011.

Having taken note of the Spain’s commitment and 
the draft legislation proposed to the Parliament the 
Commission proposed on 22 March 2006 to Spain 
to formally accept the following measures:

— reduction of the tax credit from 25% to 12% as 
of 1 January 200�

(12) Case C-156/98 Germany v Commission, [2000] ECR I-
685�.

— further reduction of the tax credit by �% per 
year until its complete elimination by 1 January 
2011;

— immediate termination of any aid to export 
or to favour domestic over imported products 
within the meaning of Council Regulations 
69/2001 and �0/2001 on the application of state 
aid rules to the de minimis aid and to SMEs, 
respectively.

Spain’s acceptance of the proposed measures ren-
dered the proposed abolition of the incentives 
legally binding. As a result, the most harmful effects 
of the aid scheme, namely those related to export 
aid, would be immediately eliminated, whereas 
the intensity of the remaining aid elements would 
be gradually reduced as of 1 January 200� until its 
final suppression by the end of 2010.

Spain accepted in full the proposed measures by 
letter to the Commission. Although Spain already 
took the formal commitment to repeal the aid ele-
ments in question, the Commission may still con-
sider it necessary to open proceedings in case of 
non-implementation of only some of the commit-
ment taken by Spain and most notably to secure a 
timely elimination of the new aid elements, in line 
with what proposed in its appropriate measures.


