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Siemens/ VA Tech: A Case of Bidding Markets and Minority Stakes (1)

Rainer BECKER, unit E-2; Claes BENGTSSON, Chief Economist Team; 
Kay PARPLIES, unit A-3; Stephan SIMON, unit E-2; Walter TRETTON, unit B-1 and 
Ulrich VON KOPPENFELS, unit E-3 (all Directorate-General for Competition)

On 26 April 2006, the merger case M.�65� — Sie-
mens/ VA Tech was closed following the successful 
sale, after an auction process organised by Siemens, 
of VA Tech’s hydro power business to Andritz, an 
Austrian engineering group. Siemens had already 
earlier fulfilled another undertaking in the case, 
the sale of its non-controlling minority stake in 
SMS Demag (‘SMS’), a German metal plant engi-
neering firm.

Both Siemens and VA Tech, which is the largest 
Austrian-based industrial group, are active in a 
wide range of technology and engineering sec-
tors. The companies supply major components 
for products such as power plants, trains, railway 
infrastructure, steel plants, electricity distribu-
tion systems, cable cars and others. The notified 
merger consequently led to horizontal overlaps in 
numerous product markets. The Phase II investi-
gation concluded that the transaction would sig-
nificantly impede effective competition in two 
markets, hydro power equipment and metallurgi-
cal plant building. The case was cleared subject to 
divestiture commitments, which eliminated the 
horizontal competition concerns in these markets. 
The market investigation in these two areas raised 
a number of novel issues which we summarise in 
the following. In structuring the undertakings, the 
Commission took into account the lessons from 
the recent study on merger remedies.

Hydro Power Equipment

Hydro power equipment includes all the mechani-
cal and electrical components of a hydro power sta-
tion, such as turbines, generators, controls, valves 
etc. (but not civil works, such as dams). Both Sie-
mens and VA Tech are active in this market, Sie-
mens through Voith Siemens, a joint venture with 
German engineering company Voith. Because all 
major suppliers of hydro power equipment cover 
the full range of components, supply-side substi-
tutability led the Commission to define a single rel-
evant product market for hydro power equipment. 
The geographic market was found to be EEA-wide 
in scope. All of the major manufacturers (Voith 

(1) The content of this article does not necessarily reflect the 
official position of the European Communities. Respon-
sibility for the information and views expressed lies enti-
rely with the authors.

Siemens, VA Tech, Alstom and GE Hydro) par-
ticipate successfully in tenders throughout Europe 
and, indeed, worldwide. However, the European 
market differs from other world regions in so far 
as Asian suppliers (mainly based in China, India 
and Japan) have been entirely absent and are not 
recognised by customers as credible bidders.

Most hydro power equipment is sold in tenders 
which have the characteristics of winner-takes-all 
bidding contests. The competitive analysis of bid-
ding markets poses a number of challenges and 
opportunities for a competition authority and also 
for the merging parties. Parties’ lawyers often use the 
presence of bidding markets to argue that high mar-
ket shares created by a transaction are not indicative 
of market power. While this may or may not be true 
in a given situation, detailed bidding data, which is 
sometimes available in these markets, can enable 
the regulator to gain more accurate information 
about the competitive dynamics of a market than 
would be possible from market shares and other 
sources. Where bidding data can be collected with 
reasonable resource deployment and can be verified 
(for example, by collecting similar data from several 
sources), it should therefore be used.

The competitive impact of a merger in a bidding 
market depends crucially on the structure of the 
bidding contests in which the product is sold. By 
contrast, the formal context in which the bid-
ding takes place, for example by public tender or 
through informal bids solicited by customers, is 
not decisive. In some settings, for example, when 
most sales are made in a small number of large 
auctions, products and suppliers’ costs structures 
are fairly homogeneous and output is not con-
strained by capacity, bidding markets can gener-
ate competitive outcomes even when they are very 
concentrated. Market shares provide little or no 
guidance about market power in these situations. 
Some markets affected by the Siemens/ VA Tech 
merger, for example in the power transmission & 
distribution sector, were cleared on this basis.

In the market for hydro power equipment, most 
demand in Europe is for the replacement of parts 
of existing hydro power plants. By contrast, green-
field projects and full refurbishments, where the 
entire electrical and mechanical equipment is 
replaced, are comparatively rare. Consequently, 
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hydro power equipment is sold in a large number 
of relatively small tenders involving very differ-
ent products and specifications. This observation, 
combined with other factors (such as product dif-
ferentiation and the cost of submitting bids) led 
the Commission to conclude that market shares 
do contain significant information about market 
power in this bidding market. In the case, they 
were the result of several hundred purchasing deci-
sions by a large number of customers. At the same 
time, they reflected suppliers’ decisions to partici-
pate in a bidding contest with a given set of tender 
specifications. The parties’ high combined market 
share of [�0-60]% therefore led the Commission 
to presume that Voith Siemens and VA Tech were 
exercising an important competitive constraint 
on each other, which would be lost post-merger. 
Apart from the detailed survey of customers and 
competitors and their internal documents, bid-
ding data played an important role in verifying the 
merging parties’ competitive interaction.

The Commission collected data about tender par-
ticipation from Voith Siemens and VA Tech, as 
well as from their main competitors, Alstom and 
GE Hydro. Ideally, a bidding analysis would be 
conducted on the basis of aggregated bidding data 
from all sources. However, two obstacles made 
such an analysis unfeasible: First, all firms consid-
ered their bidding information as highly confiden-
tial. And secondly, it proved impossible to match 
individual tenders from the different sources as 
dates and project names differed in many cases 
and it remained thus unclear whether a given data 
point related to the same tender or to separate ten-
ders within a larger project. The competitor data 
nevertheless enabled the Commission to conduct 
important cross checks of the Siemens data.

The nature of the tender process in this case meant 
that important information could be derived from 
the identity of the bidders in a given tender. As bid 
submission is costly, only those companies that expect 
to have a reasonable chance of winning (for example, 
because they can meet the tender specifications) are 
likely to participate. Frequent interaction of certain 
companies over a large number of tenders would 
therefore indicate that they offer close substitutes and, 
thus, exert strong competitive pressure on each other. 
This type of information is a significant improvement 
over market shares because not the winning bid (which 
is represented by market shares), but the second-best 
bid is particularly important for the outcome of a bid-
ding contest. Hence, if Voith Siemens and VA Tech 
rarely participated in the same tenders (for example, 
because they covered different market segments), the 
competitive impact of the merger would be small, 
despite the large market share addition.

The tender data, thus, provided important infor-
mation about the competitive interaction of the 
four leading hydro power equipment manufac-
turers and of the fringe suppliers. In this case, it 
turned out that Voith Siemens and VA Tech were 
the companies that interacted most frequently with 
each other by various measures. Together with 
other sources of evidence and the market shares, 
the bidding data formed a robust case indicating 
that the elimination of VA Tech as an independent 
bidder would significantly impede effective com-
petition in the hydro power equipment market by 
creating a dominant position of the merged entity 
Siemens/VA Tech.

It is in some markets possible to estimate econo-
metrically the quantitative impact of a proposed 
merger on prices. However, in many cases, the 
extent and quality of the available bidding data is 
insufficient for such an approach. In hydro power 
equipment, like in many other engineering mar-
kets, the price of a given project depends prima-
rily on the technical specifications rather than the 
number of bidders. In some markets, the winning 
bid may be selected not only on the basis of price, 
but on a combination of price, quality and other, 
not directly observable, factors. In Siemens/ VA 
Tech, the value of individual auctions ranged from 
thousands to millions of Euros and was not eas-
ily accounted for econometrically. This and other 
complexities, as well as pure incompleteness or 
unavailability of suitable data, can be challenging 
to overcome within the time limits of a merger 
investigation. The approach applied in Siemens/ 
VA Tech balances the objectives of an effects-based 
approach based on a variety of available evidence 
with the time constraints of the EU merger proce-
dure and the need to provide clear and predictable 
rules for merging parties.

Metallurgical plant building
In the area of metallurgical plant building (‘metal 
plant building’) (2), the investigation covered two 
areas, namely ‘electrical’ and ‘mechanical’ metal 
plant building. The main competition issues arose 
in the context of mechanical plant building, which 
covers the planning and building of the hardware 
and process technology of metal plants (whereas 
electrical plant building covers their electrification 
and automation). The area of mechanical metal 
plant building had been investigated in a previ-
ous Commission decision (�). The findings in the 
present case confirmed the basic assumptions of 
this decision concerning the product market seg-

(2) The terms refer to activities related to the (mostly turn-
key) planning and building of industrial plants producing 
and processing metals.

(3) COMP/M. 1�50 — SMS/ Mannesmann Demag of 8.�.1999.
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mentation for different types of metal (notably steel 
being distinct from aluminium, copper and other 
metals) and the likelihood of a further segmenta-
tion along the lines of the main relevant process 
steps (for iron/steel most importantly iron mak-
ing, steel making, casting, hot rolling, cold rolling, 
further processing).

In mechanical metal plant building, Siemens itself 
had no direct business activities. It did, however, 
hold a non-controlling 28% share in SMS, who 
was head-to-head with VA Tech the European 
and world-wide market leader. In relation to all 
mechanical metal plant building activities as well 
as in certain possible submarkets, VA Tech and 
SMS together held high shares of sometimes well 
above 50%; they were also found to be the closest 
competitors (�). Mechanical metal plant building 
was characterised by high levels of concentration 
with merely three undertakings, the ‘full-liners’, 
offering most or all major process technologies. 
These three companies (VA Tech, SMS and Dan-
ieli) held by far largest part of the overall market 
and of most possible sub-markets (5).

Due to Siemens’ participation in SMS, the concen-
tration therefore raised competition issues under 
two aspects: On the one hand, the Commission 
found that Siemens’ stake in SMS would, normally, 
be likely to dampen the competition between 
 Siemens/VA Tech and SMS. In fact, Siemens’ 
financial participation in the company value (and 
thus the business success) of SMS would normally 
reduce Siemens’ incentives to compete aggres-
sively against SMS, particularly in tenders where 
SMS has a realistic chance of winning the contract. 
However, in mid-200�, Siemens had exercised a 
put option to sell its 28% stake in SMS to the sole 
other shareholder as of �1 December 200�. In this 
connection, a dispute had arisen between the par-
ties about the fair evaluation of the price for the 
shares. During the Commission’s merger control 
investigation, Siemens was therefore still effective 
shareholder of SMS and it was not foreseeable, 
due to the potentially protracted dispute pending 
before German courts, when the divestiture of Sie-
mens’ stake in SMS would be completed and how 
Siemens would exercise its rights in the meantime. 
The Commission established that it was, by con-
trast, clear and undisputed between the parties, 
that the relevant moment in time for establishing 
the value of Siemens’ shares in SMS was �1 Decem-
ber 200�. Siemens would therefore not participate 
in the commercial success of SMS by means of an 

(4) Bidding scenarios were analysed for this finding and so 
were competitor rankings by customers and the ability to 
bid for larger projects.

(5) Arguments related to countervailing buyer power were 
considered but rejected as insufficient.

increase of value of SMS after that date. A financial 
participation of Siemens in SMS’ business success 
by means of a dividend payment could not alto-
gether be excluded, but this prospect was − in view 
of the legal dispute with the majority shareholder 
− not sufficiently certain so as to have the likely 
effect of appreciably influencing Siemens’ bidding 
behaviour after its acquisition of VA Tech (6).

On the other hand, the rights of Siemens under its 
minority shareholding included access to sensi-
tive strategic data about the business of SMS. The 
Commission found that the competitive situation 
and the structure of the market were such that Sie-
mens’ access to strategic business information of 
SMS would allow Siemens/VA Tech to anticipate 
certain competitive behaviour of SMS, thereby 
reducing the competitive pressure previously 
exercised by SMS on VA Tech. In this context, the 
Commission particularly emphasized the market 
power of VA Tech in this highly concentrated area, 
the fact that SMS is a particularly close competitor 
of VA Tech, and that other companies are unlikely 
to exercise sufficient competitive pressure on Sie-
mens/VA Tech. On this basis, the Commission 
could leave it open whether Siemens/VA Tech’s 
information advantage over the closest competitor 
SMS and its lead in terms of market power vis-à-
vis other competitors were sufficient for the con-
centration to create a dominant position on the 
possible overall market for mechanical metal plant 
building, because, in any event, it would lead to a 
significant impediment of effective competition by 
means of non-coordinated behaviour (�). For two 
possible submarkets, the Commission found that 
the concentration would lead to the creation of a 
dominant position.

Remedies
In order to remove the competition problems in 
the market for hydro power equipment identified 
in the investigation, Siemens committed to divest 
VA Tech’s hydro power business, thereby entirely 
removing the competitive overlap between VA 
Tech and the Voith Siemens joint venture in the 
market for hydro power generation equipment.

When accepting this divestiture remedy, the 
 Commission took the lessons drawn in its recent 
Remedies Study (8) into account in order ensure 

(6) See Commission decision, at para. �28.
(7) See for more details Commission decision, at para. �29 − 

��5. It is noted that this may have been the first example 
of an independent application, albeit in the alternative, of 
the ‘SIEC test’ (substantial impediment to effective com-
petition) of the new Merger Regulation (Reg. 1�9/200�) 
even in the absence of dominance.

(8) DG Competition Merger Remedies Study, available at 
http://europa.eu.int/comm/competition/mergers/others/
remedies_study.pdf.

http://europa.eu.int/comm/competition/mergers/others/remedies_study.pdf
http://europa.eu.int/comm/competition/mergers/others/remedies_study.pdf
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that the divestment business was a viable, stand-
alone entity comprising the whole of VA Tech’s 
activities in hydro power generation. Therefore, 
the commitment provided that the divestment 
business include all off VA Tech’s subsidiary VA 
Tech Hydro GmbH & Co. (‘VA Tech Hydro’), even 
though this company was also active in combined-
cycle (‘CC’) equipment. The CC business concerns 
a separate product market from hydro power, but 
the two areas shared certain corporate functions 
that ensured the economic viability of the divested 
business. In addition, the commitment contained a 
‘catch-all’ clause providing that Siemens had to sell 
VA Tech’s entire hydro power business regardless 
of the corporate entity to which it belonged. This 
clause was necessary as the exact legal structure of 
VA Tech’s hydro power business was not known 
in all details before completion of the public bid. 
The structure of the divestiture commitment, thus, 
ensured that VA Tech Hydro would operate as an 
effective competitor under a variety of conceivable 
purchasers.

The commitments also provided that VA Tech SAT 
GmbH & Co. (‘VA Tech SAT’), a company owned 
50% by VA Tech Hydro and 50% by VA Tech T&D, 
another VA Tech subsidiary, could be retained by 
Siemens. VA Tech SAT provided automation tech-
nology both to the hydro power and the transmis-
sion and distribution (‘T&D’) businesses of VA 
Tech. According to Siemens, this technology could 
be provided to the divested business through a 
cooperation and licensing agreement. After the 
decision clearing the Siemens/VA Tech transaction 
was adopted, it became however clear that in order 
to be able to submit competitive bids for new hydro 
power projects, VA Tech Hydro needed to have in-
house access to the essential automation technol-
ogy. After discussions with the management of VA 
Tech Hydro, the trustee in charge of monitoring 
the divestiture process and the Commission, Sie-
mens agreed to transfer the staff and assets of VA 
Tech SAT essential for the hydro power business to 
the divestment business.

Towards the end of the divestiture process, it 
turned out that it was not necessary for VA Tech 
Hydro to retain the CC business because the pro-
posed buyer, Andritz, would be able to ensure the 
viability also of a separate hydro business. This 
assessment was based on Andritz’ diversified 
activities in a range of engineering and technology 
industries and its proven ability to manage large 
project risks in cyclical industries. Therefore, the 
Commission ultimately agreed that the CC busi-
ness could be retained by Siemens.

Since Andritz, an Austrian engineering company, 
appeared to be a viable purchaser independent of 
Siemens and having the financial resources, proven 

expertise and incentive to maintain and develop 
the divestment business as an active competitive 
force in the market, the Commission was able to 
approve Andritz as purchaser of VA Tech Hydro.
With respect to metal plant building, Siemens’ 
committed to complete the already initiated dives-
titure of Siemens’ minority shareholding in SMS 
in order to remedy the competition concerns 
identified by the Commission. In view of the very 
specific circumstances of the case, a standard type 
divestiture remedy was not necessary as Siemens 
had already exercised its option to sell the shares 
in SMS. There was, in particular, no need for a 
deadline to find an appropriate buyer because the 
buyer had already been found. It also appeared 
disproportionate to interfere with litigation under 
national law by insisting on a divestiture deadline, 
because by exercising the put-option, Siemens had 
already sold its minority stake in a legally bind-
ing form and, hence, fully and irrevocably rem-
edied the competitive harm. This being said, the 
Commission, in view of the competition concerns 
identified by the investigation, had to ensure that 
pending the resolution of the legal dispute between 
the majority shareholder of SMS and Siemens the 
latter would not continue to have access to infor-
mation about SMS’ strategic behaviour. Therefore, 
Siemens agreed to appoint trustees approved by 
the Commission, who would take Siemens’ seats 
in SMS’ supervisory board and the shareholders 
committee. All commercially sensitive informa-
tion would only be passed to the trustees, who 
were obliged not to disclose it to Siemens (9).
In fact, the trustee solution needed to be in place 
only for a short period of time. At the beginning 
of 2006, Siemens and the majority shareholder of 
SMS reached a compromise on the valuation of the 
shares, and Siemens’ stake in SMS was definitely 
transferred to the majority shareholder of SMS, 
thereby dissolving any link between these two 
competitors in the market for metallurgy plant 
building.
The remedies thus enabled the Commission to 
resolve convincingly the competition problems 
raised by this complex merger of two diversified 
companies with horizontal overlap in a range of 
different markets.

(9)  Exceptions were only made regarding information needed 
by Siemens to comply with its legal obligation to establish 
its group balance sheet and − in view of the ongoing 
 litigation − information related to the past concerning the 
valuation of its SMS stake as of �1 December 200� (such 
historic data would not allow Siemens to draw any relia-
ble conclusions on SMS’ current or future strategic beha-
viour). In addition, Siemens committed to implement a 
ring-fencing safeguard to ensure that the information 
mentioned would only be accessible to certain dedicated 
staff.


