
Number 2 — Summer 2006 41

Competition Policy Newsletter
M

E
R

G
E

R
 C

O
N

T
R

O
L

Merger Control: Main Developments between 1 January and 
30 April 2006 (1)

Mary LOUGHRAN, Directorate General for Competition, unit C-4 
and John GATTI, Directorate General for Competition, unit B-3

Recent cases — Introductory remarks (�)
The Commission received 111 notifications and 
adopted 101 final decisions in this trimester. These 
two figures represent a marked increase compared 
to the same period in 2005. Of the 101 final deci-
sions, 92 were transactions pursuant to Article 6 
(1) (b) ECMR (clearance without conditions) and 
5 were clearances with conditions and obligations 
pursuant to Article 6(2) ECMR. Of the 92 uncon-
ditional clearance decisions there were 60 deci-
sions taken in accordance with the simplified pro-
cedure. The Commission also adopted during the 
reference period � decisions after a second phase 
investigation. Of these � decisions, 1 decision was 
adopted without conditions pursuant to Article 8 
(1) ECMR while 2 were adopted conditionally 
subject to commitments pursuant to Article 8 (2) 
ECMR. The Commission also took � decisions 
to open Phase II investigations (Article 6(1) (c) 
ECMR) during the period.

As regards referrals the Commission received 
a total of � requests for referral from Member 
States pursuant to Articles 9 and 22 (post-notifica-
tion referrals) during this period. Out of these � 
requests, there were 2 requests that the Commis-
sion refer the case to the national authorities of a 
Member State (Article 9 ECMR) and 1 request that 
the Commission accept to deal with a case, pursu-
ant to Article 22 ECMR. During the same period, 
the Commission adopted � referral decisions:  
1 decision to refer a case to a Member State (Arti-
cle 9 (�) ECMR, full referral), 1 decision to accept 
a referral request (Article 22 ECMR) and 1 deci-
sion to refuse an Article 22 ECMR request.

During the period, there were also 15 ‘pre-notifi-
cation’ requests for referral pursuant to Article � 
ECMR, made by parties prior to notification. Of 
these requests, 2 were pre-notification requests 
pursuant to Article � (�) ECMR for a case with 
a Community dimension to be referred from the 
Commission to a Member State(s) and 1� were 
pre-notification requests pursuant to Art. � (5) 
for a case without a Community dimension to be 
referred from the Member State(s) to the Com-

(1) The content of this article does not necessarily reflect the 
official position of the European Communities. Respon-
sibility for the information and views expressed lies enti-
rely with the authors.

mission. During the same period, the Commis-
sion took 18 decisions pursuant to Article � ECMR 
accepting referral requests, 16 under Article � (5) 
ECMR and 2 under Article � (�) ECMR.

A —  Decisions taken under Article 6 (2)

Telefonica /O2

On 10 January the Commission cleared the pro-
posed acquisition of UK telecommunications 
company O2 by the Spanish telecommunications 
company Telefónica. Telefónica and O2 are both 
telecommunication network operators. While Tel-
efónica’s activities include both fixed and mobile 
telephony, O2 is only active in the mobile teleph-
ony sector. Telefónica provides its services in Spain 
and in the Czech Republic. O2 is active in the UK, 
Germany and in Ireland. Apart from retail teleph-
ony for end-customers, both companies offer call 
termination and international roaming services to 
other telecommunication companies.

The Commission’s market investigation identi-
fied concerns closely related to the functioning 
of the alliances of network operators created to 
improve international roaming services. ‘Inter-
national roaming’ is a term which refers to the 
ability of mobile phone subscribers to use their 
phones whilst travelling abroad. Users can make 
and receive calls using the same number as they 
do at home.

Telefónica is currently a member of the so-called 
FreeMove alliance, where it co-operates with the 
other three largest incumbent network operators 
in the EEA (France Télécom, France; Telecom Ita-
lia, Italy; and Deutsche Telekom, Germany). O2 
participates in the Starmap alliance, where a range 
of smaller telecommunication companies co-oper-
ate under a similar, albeit more loosely structured, 
framework.

The Commission found that the merger would give 
rise to competition concerns on the market for 
international roaming services. At the wholesale 
level, telecommunication companies buy interna-
tional roaming from each other in order to allow 
their mobile telephony subscribers to make and 
receive calls while travelling abroad. In particu-
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lar, the FreeMove alliance was founded in order to 
concentrate the exchange of international roaming 
business among its members.

The Commission’s market investigation showed 
that following the proposed transaction, O2 would 
in the normal course of events be expected to move 
from the Starmap alliance to the FreeMove alliance, 
or align its behaviour with that of the latter, as a 
consequence of its dependency on Telefónica. As a 
result, O2 would in all probability be less ready to 
exchange international roaming traffic with non-
FreeMove members. This would imply significant 
cost increases for those companies, in particular in 
the UK where no international roaming provider 
independent of FreeMove would remain after the 
transaction (except for the fully integrated Voda-
fone group).

Telefónica undertook to leave the FreeMove alli-
ance as soon as possible and not to re-enter that 
alliance without the Commission’s prior consent 
in the coming years. With the termination of its 
alliance membership the serious doubts outlined 
above were removed and the Commission was 
then able to approve the proposed acquisition.

Solvay/Renolit

On 2� February the European Commission cleared 
the proposed acquisition of the industrial foil busi-
ness of the Belgian company Solvay by the German 
company Renolit. Effective competition in the foil 
sector is important because of the wide range of 
applications of these products by a large number of 
customers. A sufficient number of competing sup-
pliers must remain on the market to supply high 
quality industrial foil at a competitive price.

The operation as initially notified to the Commis-
sion raised serious competition concerns in the 
European Economic Area (EEA) market for flex-
ible technical films made of PVC. The proposed 
concentration would have brought together the 
two leading players, resulting in a very high share 
in that market, which is characterised by high entry 
barriers and limited imports from outside Europe.

In order to remove the competition concerns, 
Renolit offered to divest Solvay’s two main produc-
tion plants for flexible technical PVC films, namely 
the Liancourt plant in France and the relevant part 
of the Enkhuizen plant in the Netherlands. As a 
result of the commitments the combined market 
share of the parties on the EEA market for flex-
ible technical PVC films would be substantially 
reduced, and thus the opportunity for other play-
ers to enter or expand in the market would be 
enhanced.

CVC/SLEC
On �1 January 2006 CVC notified its proposal 
to acquire sole control of SLEC. SLEC is a hold-
ing company owning all the rights in the Formula 
One Group. CVC is already active in the field of 
motor sports through its subsidiary Dorna, the 
promoter of the Moto GP motorcycle Champion-
ship, the FIM Supercross World Championship, 
the Spanish Road Racing Championship and the 
British Superbike Championship. The Commis-
sion’s extensive market investigation showed that 
the proposed acquisition by CVC of SLEC could 
significantly reduce competition as regards the 
selling of the TV rights to these events in Italy 
and Spain, which are the countries within the EU 
where these events are most popular. In addition, 
concerns were raised that in Member States where 
Moto GP is less popular than Formula One, CVC 
might bundle the TV rights for both events.

To address the Commission’s concerns, CVC 
agreed to divest its subsidiary Dorna in its entirety. 
This divestment removed the only overlap in the 
parties’ activities, as well as possible concerns 
regarding the bundling of broadcasting rights. In 
light of this commitment the Commission con-
cluded that the transaction would not significantly 
impede effective competition in the EEA or any 
substantial part of it.

Talanx/Gerling
On 5 April the proposed acquisition of the German 
insurance group Gerling by the insurer Talanx was 
approved. Talanx Aktiengesellschaft (‘Talanx’) is 
a German holding company. Its subsidiaries offer 
life and non-life insurances to end customers and 
are active in the provision of re-insurance. HDI 
Industrieversicherung AG (HDI), a subsidiary of 
Talanx, offers industrial insurance. Gerling Ver-
sicherungsgruppe (‘Gerling’) is mainly active in 
the provision of life and non-life insurance to end-
customers.

In most segments of life and non-life insurance, 
the proposed transaction does not raise compe-
tition concerns because the merged entity would 
face competition from several strong insurance 
companies. However, the Commission’s extensive 
market investigation revealed that the proposed 
acquisition could significantly reduce competition 
as regards liability insurance for pharmaceutical 
companies in Germany. Both HDI and Gerling 
have a very strong position in providing working 
cover and in acting as a leading insurer in liability 
programs of German pharmaceutical companies.

Liability insurance in the pharmaceutical sector is 
different from liability insurance in other industry 
sectors because it means long term exposure with 
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a high risk potential. Some important insurers 
are engaged in this segment but only to a limited 
extent. HDI and Gerling were the closest competi-
tors. The proposed transaction would have elimi-
nated competition between them and would have 
substantially reduced the choice of the pharma-
ceutical companies.

Liability insurance programmes of pharmaceutical 
companies are organised in layers. Each layer rep-
resents a certain insured sum and is insured inde-
pendently. An insurer of a higher layer only has 
to cover losses if the layers below are exhausted. 
As the frequency of losses is much higher in lower 
layers, they are also called working cover. In Ger-
many, the working cover is provided mainly in the 
form of co-insurance by one leading insurer and 
several non-leading insurers. The leading insurer 
has an important role, because it offers a high 
capacity share, assesses the risk, determines the 
insurance conditions and is in charge of the coor-
dination and the administration in case damages 
occur.

To address the Commission’s concerns, Talanx 
undertook to divest the pharmaceutical liability 
business of its subsidiary HDI as far as it concerns 
insurance for German companies outside the 
obligatory product liability insurance. This would 
allow other competitors to establish themselves in 
the market for liability insurance for pharmaceuti-
cal companies in Germany.

Boston/Guidant
On 11 April the Commission approved the 
planned acquisition by US healthcare group Bos-
ton Scientific Corporation (‘Boston Scientific’) of 
its competitor Guidant Corporation (Boston), a 
US company specialised in cardiovascular medical 
products, subject to conditions.

Boston Scientific proposed to acquire Guidant 
with the exception of Guidant’s interventional 
cardiology and endovascular devices businesses, 
which was to be acquired by healthcare group 
Abbott. Boston Scientific was also to enter into an 
agreement with Abbott regarding the sharing of 
Guidant’s drug-eluting stent intellectual property 
portfolio. Drug eluting stents (‘DES’) are expanda-
ble wire tubes coated with a drug which are placed 
in an occluded artery in order to remove the plaque 
and support the walls of the vessel.

The Commission’s market investigation identified 
some competition concerns closely related to the 
implementation of the agreement between Boston 
Scientific and Abbott. In order to remove these 
concerns, Boston Scientific and Abbott proposed 
some modifications to the agreement, in particular 
pertaining to the sharing of Guidant’s DES intel-

lectual property, the limitation of the duration of 
the supply agreement of DES from Abbott to Bos-
ton Scientific and the remuneration mechanism 
of this supply agreement. The two companies also 
gave undertakings regarding the minority stake 
of Abbott in Boston Scientific. As a result of these 
commitments, the Commission concluded that 
the parties’ incentives to compete in the markets 
for vascular devices would not be diminished.

B —  Decisions taken under Article 8

Cargill / Degussa

On 21 October 2005, the Commission received 
a notification of Cargill’s planned acquisition of 
sole control of Degussa’s Food Ingredients branch 
(‘DFI’). Both Cargill and DFI produce a number of 
food ingredients and hold a relatively strong posi-
tion in the markets for different types of lecithin. 
Lecithin is mainly extracted from soybeans and 
used as an emulsifier by companies in the food 
industry such as chocolate manufacturers and 
bakeries, and to a lesser extent in other industries 
such as animal feed. As lecithin has a wide func-
tionality beyond its emulsifying properties and 
carries a unique ‘good-for-you’ image, the Com-
mission had found that most buyers of lecithin 
could not switch to another product. The inves-
tigation also showed that European food produc-
ers only use non-genetically modified (‘non-GM’) 
lecithin. Commission Regulations 1829/200� and 
18�0/200� (see IP/0�/1056) requires producers to 
acknowledge on the label that they may contain 
genetically modified (GM) food or food ingredi-
ents.

Since Cargill had recently entered the markets for 
lecithin, on which DFI was already a major actor, 
the Commission was concerned that the merger 
would remove effective competition on these mar-
kets and decided to open a detailed investigation. 
In this examination, the Commission found that, 
although barriers to entry were rather high, sev-
eral producers from Brazil and India had been able 
to enter the markets due to their easy access to the 
raw material (non-GM soybeans) and their part-
nership with distributors established in Europe. 
Some of them were in the process of establishing 
their own distribution networks in Europe. Since 
these new competitors were often also the suppli-
ers of Cargill and DFI, the Commission concluded 
that the merged companies would not have power 
to increase prices. Finally, the Commission found 
that Cargill’s position in the non-GM lecithin mar-
ket was not, on its own, as competitive as initially 
thought at the beginning of the investigation.



44 Number 2 — Summer 2006

Merger control

The Commission was therefore able to approve  
the transaction unconditionally, pursuant to Arti-
cle 8 (1) ECMR, towards the end of March.

T-Mobile Austria /tele.ring (2)

On 26 April the Commission cleared the proposed 
acquisition of the Austrian mobile phone opera-
tor tele.ring by T-Mobile Austria, subject to condi-
tions and obligations.

The Commission had found that the proposed 
acquisition of tele.ring by T-Mobile, in its origi-
nal form, would have removed from the Austrian 
mobile telephony market the operator which had 
offered consumers the most advantageous prices 
in recent years. On the basis of price compari-
sons and an analysis of the switching behaviour 
of customers, the Commission concluded that  
tele.ring exerted considerable competitive pressure, 
in particular on the two largest operators, namely 
Mobilkom and T-Mobile Austria. Following the 
proposed transaction, in its original form the con-
centration would thus have significantly impeded 
effective competition on the Austrian market for 
the provision of mobile telephony services to final 
consumers, even though T-Mobile would not have 
become the market leader in Austria.

With a view to removing the Commission’s com-
petition concerns, the merging parties undertook 
to divest UMTS frequencies and mobile telephony 
sites of tele.ring to operators with lower mar-
ket shares than T-Mobile Austria. In particular,  
T-Mobile will sell two 5 MHz �G/UMTS frequency 
blocks, which are currently licensed to tele.ring, to 
competitors with smaller market shares, subject to 
approval by the Austrian telecommunications reg-
ulator and the Commission. At least one frequency 
package will go to Hutchison �G (who has signed 
a framework agreement with T-Mobile). It was 
considered that these undertakings would enable 
Hutchison �G, which recently entered the market 
as a UMTS operator, to expand its network all over 
Austria and thereby to compete without being 
dependent on its current national roaming agree-
ment with Mobilkom. The Commission found that 
Hutchison �G had sufficient incentives to continu-
ously offer low tariffs in order to gain additional 
customers and thereby increase its network utilisa-
tion and realise economies of scale.

(2) See also the article “T-Mobile Austria/tele.ring: Reme-
dying the loss of a maverick” by Johannes Luebking on 
page �8 in this issue.

Dong/ Elsam/Energi E2 (‘E2’)/ 
Københavns Energi Holding A/S (‘KE’) / 
Frederiksberg Elnet A/S (‘FE’) (�)
On 1� March 2006 the Commission approved the 
acquisition of sole control of Elsam and Energi E2 
(‘E2’), regional electricity generation incumbents 
in Denmark, and of Københavns Energi Holding 
A/S (‘KE’) and Frederiksberg Elnet A/S (‘FE’), Dan-
ish electricity suppliers, by DONG A/S (‘DONG’), 
the Danish state-owned gas incumbent, subject to 
conditions and obligations.

DONG is active in exploration, production, off-
shore transport and sale of oil and natural gas, as 
well as storage and distribution of natural gas. It 
also has some activities related to wind electric-
ity generation and supply of electricity and heat. 
Elsam and E2 are the Danish electricity generation 
incumbent operators in West Denmark and East 
Denmark respectively. They are both active in pro-
duction and trading of electricity on the whole-
sale market. Elsam also has activities in electricity 
retailing via its subsidiary NESA.

KE and FE supply customers with electricity in the 
Copenhagen area.

The Commission analysed the impact of the pro-
posed operation on gas and electricity markets in 
Denmark and concluded that the transaction, as 
notified, would have significantly impeded effec-
tive competition on several natural gas markets. In 
particular, the Commission found that the trans-
action would have resulted in the removal of actual 
and potential competition on the gas wholesale 
and retail markets, raised entry barriers on these 
markets, foreclosed an important segment of the 
Danish demand for natural gas, and that it would 
have strengthened DONG’s ability to raise its rivals’ 
costs for storage and flexibility.

The Commission’s decision to approve this concen-
tration took full account of the pre-existing level 
of liberalisation in Denmark, where the transmis-
sion activities have already been fully unbundled 
from DONG, and of the significant commitments 
DONG had offered.

To address the concerns identified by the Com-
mission, DONG offered a comprehensive rem-
edies package. As a structural remedy, DONG, the 
owner of both Danish gas storage facilities, would 
fully divest the larger of the two (at Lille Torup in 
Jutland).

(3) See also the article “DONG/Elsam/E2: Remedying com-
petition problems in an energy merger through infrastruc-
ture unbundling and gas release” by Claes BENGTSSON, 
Peter EBERL, Kristóf KOVÁCS, Søren Bo RASMUSSEN 
and Walter TRETTON on page 55 in this issue.
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Furthermore, DONG will implement a programme 
releasing significant volumes of gas, equivalent to 
10% of Danish demand in 2005. The gas release 
programme will include 6 yearly auctions of �00 
million cubic meters for a total duration of � years. 
The auction will have two stages, whereby the pri-
mary auction will involve swapping the auctioned 
lots between the Danish hub (GTF) and any of 
four northern European hubs in the UK (NBP), 
the Netherlands (TTF), Belgium (ZBT) and Ger-
many (BEB-VP). If all lots are not disposed of in 
the course of the primary auction, any remaining 
volumes will be sold against cash settlement in a 
secondary auction.

On the basis of past experience in carrying out such 
remedies, as well as detailed comments by energy 
market operators, the Commission concluded that 
the divestiture will establish a second, independ-
ent player on the Danish storage market. In addi-
tion, the gas release will spur new entry onto the 
Danish natural gas market and increase the flex-
ible liquidity of the wholesale market as well as free 
up contractually locked-in customers.

In parallel with the acquisitions by DONG, the 
Swedish state-owned electricity incumbent Vatten-
fall will acquire parts of Elsam and E2’s assets, 
which contributes to boosting competition into 
both West and East Denmark.

C —  Decisions taken under Article 9

M. 4�74 — TCCC/CCHBC/TRAFICANTE
On 9 March the Commission received a notifi-
cation of Coca-Cola’s planned acquisition of the 
Italian mineral water producer Fonti del Vulture. 
The Coca-Cola Company (‘TCCC’) owns trade-
marks and supplies soft drink concentrates, which 
it sells to bottling and canning companies. Coca-

Cola Hellenic Bottling Company (‘CCHBC’) is a 
licensed bottler jointly controlled by TCCC that 
produces and sells TCCC-branded soft drinks 
within the EEA, Eurasia and Africa. Fonti del Vul-
ture (‘Traficante’) is an Italian family-owned com-
pany located in Rionero in Vulture that extracts, 
bottles and markets packaged waters principally 
in southern Italy. TCCC and CCHB proposed to 
acquire joint control over Traficante.

During its Phase I investigation of the transaction 
the Commission received some complaints from 
wholesale distributors of soft drinks and other 
producers of mineral water in Italy. A few days 
later the Autorità Garante della Concorrenza e del 
Mercato (‘the Autorità’) requested the Commis-
sion to refer to it the examination of the case.

In its referral request the Autorità explained that it 
intended to investigate whether, as a result of the 
merger, TCCC could broaden its portfolio of soft 
drinks in some regional markets in Italy and sig-
nificantly strengthen its market position in the on-
premise distribution channel (hotels, restaurants, 
bars). It also argued that the case is an adequate 
candidate for referral given that the effects of the 
proposed transaction in the markets of carbonated 
soft drinks and that of mineral water are limited 
to Italy with possible local implications; that the 
Autorità has already carried out investigations in 
the relevant markets and is better placed to handle 
the complaints.

The Commission concluded that the request was 
well-founded. In referring the case to Italy, the 
Commission recognised the inherently Italian 
character of the transaction and entrusted the 
national authorities to deal with the specificities of 
the case.


