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Merger Control: 
Main Developments between 1 September and 31 December 2005

Mary LOUGHRAN and John GATTI, 
Directorate-General Competition, unit C-4 and B-3

Recent	cases	—	Introductory	remarks
During the reference period a total of 99 notifica
tions were made to the Commission. This figure 
represents almost no change compared to the pre
vious four month period but an increase of more 
than 35% as compared to the corresponding 2004 
period. The Commission adopted 110 final deci
sions during the trimester, an increase of 10% 
as compared to the previous period and of over 
45% as compared to the same period in 2004. Of 
this total 105 transactions were cleared uncondi
tionally under Article 6(1)(b) and 4 were cleared 
with conditions and obligations pursuant to Arti
cle 6(2). Of the unconditional clearances 50 were 
cleared in accordance with the simplified proce
dure. The Commission also adopted one decision 
after a second phase investigation. This transaction, 
E.ON/MOL, was cleared subject to conditions and 
obligations (Article 8(2)) and is discussed in detail 
elsewhere in this newsletter. Lastly, five Phase II 
investigations were opened (Article 6(1)(c)).

The Commission received a total of 24 requests 
for referrals during this period. Two of these were 
made by Member States under Article 9 requesting 
that the Commission refers the case to the national 
authority. Two were requests, again made by Mem
ber States, for the Commission to accept a referral 
under Article 22. Finally, there were 13 reasoned 
submissions made by notifying parties. Of these, 6 
concerned a request for a case with a Community 
dimension to be referred, under Article 4(4) to 
the Member State or States concerned and 7 were 
made under Article 4(5) requesting that cases 
without a Community dimension, but notifiable 
in at least three Member States, be referred to the 
Commission.

A	–		Summaries	of	decisions	taken	
under	Article	6	(2)

Amer/Salomon
On 12 October the Commission approved, subject 
to conditions, the proposed acquisition by Amer 
Group of the Salomon business segment of Ger
many’s AdidasSalomon AG. Amer had entered 
into an agreement to acquire the entire issued 
share capital and assets of the Salomon business of 
Adidas Salomon. Both Amer and Salomon manu

facture and sell winter sports goods such as alpine 
and crosscountry skis and accessories (such as 
bindings and boots). The Amer Group is active 
in these markets through its whollyowned sub
sidiary Atomic Austria GmbH. The transaction 
was subject to mandatory merger filings under 
the national merger control laws of six Member 
States, Austria, Germany, Italy, Poland, Spain and 
the United Kingdom. All Member States agreed 
with the parties’ application to refer the case to the 
Commission.

The Commission’s investigation showed that the 
proposed acquisition of Salomon by Amer could 
significantly reduce competition in the markets for 
crosscountry skis, in particular in Austria, Ger
many and France. Salomon and Fischer GmbH, 
the leading manufacturer of crosscountry skis in 
the world, entered into a cooperation agreement 
in 1997. As a result of the notified transaction, this 
link between Salomon and Fischer in the segment 
of crosscountry skis would have been extended to 
Amer/Atomic, Fischer’s main competitor in cross
country skis in Austria, Germany and France. 
This gave rise to the risk of market coordination 
between the leading players in these markets.

To address the Commission’s concerns, the par
ties undertook to make a significant reduction of 
the scope of the cooperation agreement between 
Fischer and Salomon. In particular, the elements of 
the agreement which facilitate the coordination of 
the commercial strategies of the parties and other 
clauses limiting the independent market conduct 
of Fischer were removed.

TUI/C	P	Ships

On 24 August the TUI company notified its inten
tion to acquire the Canadian shipping company CP 
Ships. TUI owns the HapagLloyd shipping com
pany. Both CP Ships and HapagLloyd are active 
in container liner shipping. After the merger they 
will become the world’s fourth largest operator and 
a leading competitor on some shipping routes.

The Commission’s market investigation focused on 
the trade routes to and from Europe to determine 
whether the parties’ market shares and the links 
created by their participation in various confer
ences and consortia with their competitors would 
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result in anticompetitive effects whereby markets 
could be shared and prices increased to the detri
ment of shippers and final consumers.

Under the European Union’s competition rules 
applicable to shipping, liner conferences (group
ings of shipping companies engaged in regular 
scheduled services) benefit from an antitrust 
immunity which was granted nearly 20 years ago. 
Shipping lines grouped in consortia also benefit 
from an antitrust exemption. After a twoyear 
investigation, in October 2004 the European Com
mission issued a White Paper concluding that the 
exemption for liner conferences should be abol
ished because it no longer results in efficient and 
reliable services that meet shippers’ requirements.

In the shipping trade routes between Europe and 
North America, HapagLloyd is a member of two 
conferences. As a result of the merger and con
tinued membership of these conferences, a link 
would be created between the leading players on 
the routes. The Commission considered that the 
combined market shares of the conference mem
bers gave rise to competition concerns and the 
Commission therefore made its approval condi
tional on the withdrawal of HapagLloyd from 
these two conferences.

Jefferson	Smurfit	/Kappa
In September the Irishbased international pack
aging group, Jefferson Smurfit (‘JSG’) notified its 
plan to acquire the Dutch company Kappa Hold
ing B.V. (‘Kappa’).

JSG is an international packaging company with 
operations in Western Europe and Latin America, 
active in the manufacturing and sale of corrugated 
case materials, sheets, and boxes and the recovery 
of recycled wastepaper. Kappa is active in the man
ufacturing and sale of corrugated case materials, 
corrugated and solid board sheets, corrugated and 
solid board, graphic and specialty board and the 
recovery of recycled wastepaper.

The market investigation carried out by the Com
mission showed that the proposed transaction 
would i) remove JSG as the closest competitor 
of Kappa in the market for corrugated boxes in 
Denmark; ii) reduce the number of players in the 
market for corrugated boxes in Sweden and signif
icantly strengthen the parties’ position in this mar
ket; iii) reduce the number of players in the market 
for solid board sheets in some regions and might 
have foreclosure effects on the downstream market 
for the production and sale of solid board boxes 
especially in some regions (for instance, in Spain); 
iv) significantly strengthen the parties’ position in 
the market for solid board boxes in some regions 
(like Sweden and France); v) remove JSG, the 

main competitor to Kappa in the EEA market for 
graphic board and significantly strengthen the 
parties’ position in this market; and vi) remove the 
main competitor for the market of solid board par
titions . Thus the operation as initially notified to 
the Commission raised serious competition con
cerns in the markets for corrugated boxes, solid 
board sheets, solid board boxes, graphic board and 
solid board partitions.

In order to remove these concerns the parties 
offered to divest significant businesses and pro
duction facilities. It was considered that these 
commitments, when fully implemented, would 
considerably reduce the parties’ market shares and 
would either significantly reduce or completely 
remove the overlap in the problem markets and 
geographic areas concerned.

Lufthansa/Eurowings
On 22 December 2005 the Commission gave its 
approval to the proposed acquisition by Deutsche 
Lufthansa AG of Eurowings Luftverkehr AG and 
its subsidiary, the low cost airline Germanwings.

Lufthansa is the principal airline in Germany. It 
is a member of the airline alliance ‘Star Alliance’. 
Lufthansa recently acquired the airline Swiss air
line Swiss International Airlines Ltd. Eurowings 
currently offers scheduled low cost air services 
and related services through its wholly owned sub
sidiary Germanwings. It operates from Cologne/
Bonn, Stuttgart and BerlinSchönefeld airports 
and, since the beginning of the 2005/2006 Winter 
season, from Hamburg.

Lufthansa already had a 49% shareholding in 
Eurowings but could not determine the strategic 
commercial behaviour of Eurowings and German
wings. The notified transaction involved the acqui
sition by Lufthansa of the majority of the voting 
rights in, and sole control of, the two companies.

Lufthansa, as a network carrier, and Germanwings, 
as a low cost airline, operate with different business 
strategies. Nevertheless, they are perceived as com
petitors by timesensitive and nontime sensitive 
passengers alike. The Commission’s investigation 
showed that the proposed acquisition of Eurow
ings by Lufthansa would eliminate competition on 
three intraEuropean routes, i.e. Cologne/Bonn
Vienna, StuttgartVienna and StuttgartDresden. 
In reaching this conclusion the Commission also 
took into account the impact of Lufthansa’s close 
cooperation with Austrian Airlines, which is also 
a member of the Star Alliance.

To address the Commission’s concerns, the parties 
agreed to surrender certain slots at the airports of 
Vienna and Stuttgart. This was considered to make 



Number 1 — Spring 2006 71

Competition Policy Newsletter
M

E
R

G
E

R
 C

O
N

T
R

O
L

it possible for competing airlines to emerge on the 
affected routes. The parties also gave a number of 
additional commitments, including allowing com
petitors flying the affected routes to participate in 
Lufthansa’s Frequent Flyer Programme with the 
aim of making entry more attractive.

B	–		Summaries	of	decisions	taken	
under	Article	9

Tesco/Carrefour	(1)
The proposed acquisition, which was notified on 4 
November, involved the acquisition of sole control 
of the Czech and Slovak business of the undertak
ing Carrefour (France) by Tesco (UK).

Tesco, based in the UK, is active in food and non
food retailing and has over 2,300 stores worldwide 
covering a wide variety of shop formats. The com
pany owns and operates 31 stores in Slovakia and 
27 stores in the Czech Republic. The French com
pany Carrefour is also active in food and nonfood 
retailing with more than 11,000 stores worldwide. 
It operates 11 largeformat stores in the Czech 
Republic and 4 largeformat stores in Slovakia.

The Commission’s investigation indicated that in 
relation to the Czech Republic as well as Slovakia 
the product market could be defined in line with 
previous decisionmaking practice as the retail sale 
of daily consumer goods in supermarkets, hyper
markets and possibly discounters. Geographically, 
the market was confined to local areas around the 
relevant stores within 20 to 30 minutes’ driving 
time.

On 30 November 2005 the Commission received 
a request for referral of the case from the compe
tent authority of the Slovak Republic. In its request 
the authority claimed that the transaction would 
affect competition in the market for the retail sale 
of daily consumer goods in supermarkets and 
hypermarkets in three local markets in the cities of 
Bratislava, Košice and Žilina. In addition the Slo
vak competition authority considered that these 
markets do not constitute a substantial part of the 
common market.

In the Slovak Republic there were indications that 
the transaction would strengthen Tesco’s position 
as the leading retailing company at the national 
level. Furthermore in the cities of Bratislava, Košice 
and Žilina the merged entity would have had high 
market shares and the number of available alter
native stores would have been reduced. Therefore 
the Commission concluded that the transaction 
affected competition in these three local markets. 

(1) COMP/M. 3905.

Each of these local markets constitutes less than 
0.1% of the total grocery sales in the common mar
ket and cannot be regarded as a substantial part of 
the common market. In line with the EU Merger 
Regulation, the Commission thus referred the 
assessment of the Slovak part of the transaction to 
the Antimonopoly Office of the Slovak Republic.

As regards the Czech Republic the Commis
sion’s investigations indicated that the merged 
entity would be the fourth largest retailing group 
on a national basis. Even within individual local 
markets the parties would still face competition 
from a number of other strong retailers such as 
Lidl&Schwarz, Ahold or Rewe.

The Commission therefore concluded that the 
transaction affected competition in three local 
markets which could be regarded as distinct mar
kets within Slovakia and which did not form a 
substantial part of the common market. Those 
aspects of the transaction were referred for exami
nation by the Slovak competition authority under 
national competition law. At the same time the 
Commission approved the transaction with regard 
to the Czech Republic as it would not significantly 
impede effective competition in the Czech retail
ing sector. This was the first time that a transaction 
had been referred to a competition authority in a 
new Member State.

FIMAG	/	Züblin	(2)

The proposed acquisition, which was notified on 26 
August, involved the acquisition of control of the 
German construction company Züblin by FIMAG, 
the holding company of the Austrian Strabag con
struction group. The Strabag Group (‘Strabag’) 
is an Austrianbased construction group which 
operates in all areas of the industry, especially in 
building construction and civil engineering. It also 
produces and distributes building materials. Züb
lin is a German construction company and also 
operates in building construction and civil engi
neering as well as in construction related services. 
Through its subsidiary ROBA Baustoff GmbH 
(‘Roba’), it is active in the production and distribu
tion of building materials. By acquiring the share 
package of the insolvent Walter Bau FIMAG would 
gain control of Züblin.

Strabag and Züblin are among the largest con
struction companies in Germany. However the 
parties’ combined shares of the construction and 
civil engineering markets would remain well 
under 15% even if these markets would be further 
divided. Equally while Strabag is the largest con

(2) COMP/M.3864.
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struction company in Austria, the parties’ shares 
in the Austrian market did not reach a level which 
would give rise to competition concerns.

A request for partial referral of the case was made 
by the German authorities under Art. 9(2) (b) of 
the EC Merger Regulation on 20 September. The 
Bundeskartellamt considered that the notified 
operation would affect competition in the regional 
markets for asphalt mix in Berlin, Chemnitz, Leip
zig/Halle, Rostock and Munich, each of which 
presented all the characteristics of a distinct mar
ket and did not constitute a substantial part of the 
common market. For the Bundeskartellamt there 
was a risk that because of the structural relation
ship between Strabag and the Wehrhahn group as 
joint shareholders of Deutag, Strabag’s takeover of 

Roba, one of the last remaining independent com
petitors for producing asphalt mix, would further 
restrict competition on the relevant regional mar
kets.

The Commission concluded that the envisaged 
operation would not significantly impede effec
tive competition in the European Economic Area 
(EEA) or any substantial part of it, as the parties’ 
combined market shares on the relevant markets 
in Germany would be limited and there would be 
only a slight increase of market share on the rel
evant markets in Austria. At the same time, the 
Commission referred to the Bundeskartellamt 
the assessment of the impact of the operation on 
the regional asphalt markets in Berlin, Chemnitz, 
Leipzig/Halle, Rostock and Munich.




