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Developments in cartel case-law: Commission decisions and  
Court judgments of 2005

Milan KRIŠTOF, Directorate-General Competition, Cartels Directorate

2005 was a notable year for anticartel enforce
ment and for development of cartel caselaw. In 
March, Commissioner Neelie Kroes set out her 
agenda in anticartel work, giving it an even higher 
priority, (1) and then followedup with the creation 
of the new Cartels Directorate. (2) In the year, the 
Commission issued five significant decisions that 
covered 37 undertakings and imposed fines total
ling over € 683 million; which is an increase of 
€ 293 million from 2004. Moreover, it issued eight 
Statements of Objections.

The Commission is therefore prosecuting EUwide 
cartels of important economic impact in line with 
its policy to deter cartels with substantial fines. 
Furthermore, the Commission’s leniency program 
continues being very successful, which confirms 
that the incentive for companies to come forward 
has remained strong. The Commission continues 
to receive through this channel valuable applica
tions that merit followup, while also benefiting 
from information from other sources, such as 
whistleblowers.

The Commission’s enforcement activity against 
cartels, in particular its action on major cases with 
impact on the European consumers, emphasises 
the message to the business community that car
tels are the most pernicious infringement of EC 
competition rules.

2005 was also marked by several important judg
ments by the Community Courts. (3) In all during 
2005 the Courts reviewed eight cartel decisions,

(1) See the Commissioner’s Speech 05/157 at the Internatio
nal Bar Association / European Commission Conference 
‘Antitrust reform in Europe: a year in practice’.

(2) See article by Anna Saarela and Paul MalricSmith in the 
Competition Policy Newsletter (CPN), Number 2, Sum
mer 2005, p. 43. 

(3) I.e. the European Court of Justice (ECJ) and the Court of 
First Instance (CFI).

as compared to four in 2004. Among others, the 
Court confirmed on several issues the validity of 
the Guidelines on Fines and of their interpretation 
by the Commission; validated the nonapplication 
of ne	 bis	 in	 idem in international (transatlantic) 
cartel cases; and, in line with previous jurispru
dence, backed the tough stance of the Commission 
in relation to obstruction of investigations.

Commission	Decisions	in	2005

Monochloroacetic Acid (MCAA). (4) On 19 January 
2005, the Commission fined three MCAA produc
ers almost € 217 million (5) for a cartel that allo
cated volume quotas and customers, agreed price 
increases, exchanged information on sales volumes 
and prices to monitor the cartel and agreed on a 
compensation mechanism to ensure its implemen
tation. The cartel had lasted for at least 15 years 
(19841999).

Industrial Thread. (6) On 14 September 2005, the 
Commission fined industrial thread producers 
a total of € 43.5 million (7) for agreeing on price 
increases and/or target prices, exchanging sensi
tive information on prices and for avoiding under
cutting the incumbent supplier’s prices with a view 
to allocating customers. This all in relation to two 
cartels targeting industrial customers — one in the 
Benelux and the Nordic countries (1990–2001) 
and another in the UK (1990–1996), and a third 
European wide cartel targeting automotive cus
tomers (19982000).

(4) Case COMP/37.773 MCAA. For more information see a 
detailed article on the decision in the CPN, Number 1, 
Spring 2005, p. 7172.

(5) Akzo was fined € 84.38 million, Hoechst € 74.03 million 
and Atofina, now Arkema, € 58.5 million. Clariant coo
perated with the Commission under the 1996 Leniency 
Notice. As for calculation of fines, apart from being divi
ded into three groups according to the undertakings’ 
relative importance in the market, Atofina and Akzo saw 
their fine	upwardly	adjusted with regard to their large size 
and overall resources.

(6) Case COMP/38.337 Thread. It is noted that due to limi
tation the Commission did not impose fines for the UK 
cartel.

(7) Coats was fined a total € 15.7 million, Amann und Söhne € 
13.09 million, Cousin/Amann € 4.89 million, Gütermann 
€ 4.021 million and a number of other undertakings were 
fined, as well.
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Raw Tobacco Italy. (8) On 20 October 2005, the 
Commission fined leading tobacco processors in 
Italy € 56 million, (9) for colluding on their overall 
purchasing strategy, agreeing on purchase prices 
and allocating their suppliers over a period of 
1995–2002. They also rigged their bids in pub
lic auctions for the sale of tobacco in 19951998. 
This was the first	decision where the Commission 
applied the 2002	 Leniency	 Notice. (10) Deltafina, 
granted conditional immunity at the beginning 
of the procedure, saw its final	 immunity	 with-
held due to a serious breach of the cooperation 
obligations. (11)

Industrial Bags. (12) On 30 November 2005, the 
Commission fined 16 firms a total amount of € 
290.7 million. Having lasted for some 20 years 
(19822002), the cartel was organised at two lev
els: (i) global, within the framework of the profes
sional association Valveplast and (ii) regional and 
functional subgroups, which also held meetings 
regularly. (13) It is to be noted that aggravating cir
cumstances brought about an increase of the fines 
for Bischof + Klein: destruction	of	a	document	dur-
ing	the	inspection, justifying an increase in the basic 
amount of the fine of 10%, and UPMKymmene 
for a repeated infringement of the same type.

Rubber Chemicals. (14) On 21 December 2005, the 
Commission fined four undertakings € 76 mil

(8) Case COMP/38.281 Raw	 Tobacco	 Italy. The nonconfi
dential version of the decision is published at: http://
europa.eu.int/comm/competition/antitrust/cases/deci
sions/38281/en.pdf. 

(9) Deltafina was fined € 30 million, Transcatab € 14 mil
lion, Mindo (Dimon) € 10 million and Romana Tabacchi 
€ 2.05 million. The decision was also addressed to Univer
sal Corporation (US parent company of Deltafina and the 
biggest tobacco merchant worldwide) and Alliance One 
International Inc. (the company resulting from the mer
ger of the parent companies of Transcatab and Dimon and 
the second biggest tobacco merchant worldwide). Finally, 
symbolic fines of € 1 000 were applied on the processors’ 
and producers’ associations. In October 2004, the Com
mission also fined processors and producers associations 
in Spain — Case COMP/38.238 Raw Tobacco Spain.

(10) The fines’ reductions for Mindo/Dimon 50% and Trans
catab 30% amounted to the maximum available in the 
band for reduction of fines under the 2002 Notice.

(11) Having informed the competitors of its leniency appli
cation, it revealed (before surprise inspections) that an 
investigation existed against them. Based on the speci
fic circumstances of the case however Deltafina’s actual 
contribution to the establishment of the processors’ 
infringement justified a fine reduction of 50%.

(12) Case COMP/38.354 Industrial Bags. For more informa
tion see a detailed article on the decision in this number 
of the CPN.

(13) British Polythene Industries (BPI) provided information 
to start investigation under the 1996 Notice.

(14) Case COMP/38.443 Rubber Chemicals. For more infor
mation see a detailed article on the decision in this num
ber of the CPN.

lion for having agreed to exchange information 
about prices and/or raise prices, over a period 
19962001 (and 19992000 as General Quimica 
was concerned). (15) Flexsys was the immunity 
applicant. After the inspections, Crompton (now 
Chemtura), Bayer and General Quimica applied 
for a reduction of fines.

Judgments	by	CFI	and	ECJ	in	2005
Specialty Graphite. (16) On 15 June 2005, the CFI 
supported the essence of the Commission deci
sion’s findings and reasoning. It confirmed that 
when placing parties in categories and assigning 
each category a specific	‘starting	amount’	for	the	fine	
(‘grouping’), the Commission may use worldwide 
product turnover and market shares as a reference 
provided the cartel is worldwide in character. (17) 
As regards a mistake in the presentation of facts, 
the CFI decided to remedy it with a correction of 
one party’s starting amount. The CFI confirmed 
that, under the principle of territoriality, there is 
no conflict of ne	bis	in	idem in the exercise by the 
Commission and by the US authorities of their 
power to impose fines on undertakings. (18)

Pre-insulated Pipes. (19) On 28 June 2005, the ECJ 
confirmed in substance the Commission’s 1998 
decision when it dismissed all appeals and fully 
upheld the CFI judgments of March 2002. It was 
the first time that the ECJ	confirmed	the	legality	of	
the	Guidelines	on	Fines and esp. the application of 
the method of calculating the amount of fines; also 
stating that the Guidelines were ‘reasonably fore
seeable’ for undertakings. The ECJ underlined the 

(15) Bayer was fined € 58.88 million, Crompton (now Chem
tura) € 13.6 million and General Quimica (with Repsol 
YPF) € 3.38 million. 

(16) Joined Cases T71/03, T74/03, T87/03 and T91/03 
Tokai,	 Intech	EDM	and	SGL	Carbon v Commission [not 
yet reported].

(17) It does not have to consider the turnover of competitors 
that did not participate in the cartel, in case of a lack of 
reliable data. Moreover, on the current doctrine as to the 
notion of ‘undertaking’, the CFI accepted that the Com
mission can generally assume a whollyowned subsidiary 
to be essentially following the instructions given to it by 
its parent company. It also noted that when invoking this 
notion outside standard cases, the Commission must 
explain in detail as to how far the term can be applied.

(18) No such conflict exists, even if penalties have already been 
imposed in the US and/or the Commission has calculated 
fines according to worldwide market shares and world
wide turnover. The CFI lowered one party’s increase in 
fine from 50% to 35%, when it found the cartel members’ 
conduct not so readily distinguishable that it justified 
such an increase for one party but no increase for the 
others.

(19) Joined Cases C189/02 P, C202/02 P, C205/02 P to 
C208/02 P and C213/02 P. Dansk	Rørindustri	and	others 
v Commission [2005] ECR I5425. For more information 
see a detailed article in CPN, Number 3, Autumn 2005, 
pp. 7879.
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Commission’s	wide	discretion	in	the	field	of	compe-
tition	policy, in particular as regards the determi
nation of the amount of fines. (20) Another point 
clarified by the ECJ was that the benefits of leni
ency should only be available to undertakings that 
‘genuinely	cooperate’ with the Commission. Finally, 
the ECJ rejected several complaints relating to a 
breach of the right to be heard and the obligation 
to state reasons.

Alloy Surcharge (Stainless	 Steel). (21) On 14 July 
2005, the ECJ rejected the appeals against the CFI 
judgment of December 2001, which had largely 
upheld the Commission’s 1998 decision. The ECJ 
confirmed that the Commission cannot presume 
a parent	company	that	has	acquired	a	subsidiary	of	
another	 party and expressly assumes liability for 
the acts of that subsidiary to have waived its right 
to exercise its rights of defence relating to the sub
sidiary’s earlier conduct, before the transfer of its 
business. The ECJ also reiterated that an express	
admission	 of	 the	 infringement, on top of merely 
admitting the nature of the facts, may give rise 
to an additional reduction of fine under the 1996 
Leniency Notice.

SAS Maersk. (22) On 18 July 2005, the CFI upheld 
the Commission decision 2001/716/EC of 18 of 
July 2001 (23) against a market sharing agreement 
between these two companies. (24)

(20) Therefore the Commission may at any time adjust the 
level of fines to the needs of proper application of EC 
competition rules. And undertakings ‘cannot acquire a 
legitimate	 expectation	 that	 it	 will	 not	 exceed	 the	 level	 of	
fines	 previously	 imposed’ or that a particular method of 
calculating them will be used. Moreover, the ECJ stated 
that in setting out in the Guidelines the method which 
it proposed to apply when calculating fines, the Com
mission remained within its legal framework and did not 
exceed the discretion conferred on it by the legislature.

(21) Joined Cases C65/02 P and C73/02 P Thyssen	 Krupp	
Stainless	and	Thyssen	Krupp	Acciai	speciali	Terni v Com-
mission and Case C57/02 P Acerinox v Commission [both 
not yet reported].

(22) Case T241/01 [not yet reported].
(23) Relating to proceedings pursuant to Article 81 of the EC 

Treaty and Article 53 of the Agreement on the European 
Economic Area (Case COMP.D.2 37.444 — SAS/Maersk 
Air and Case COMP.D.2 37.386 — SunAir versus SAS 
and Maersk Air) OJ 2001 L 265, p. 15.

(24) The CFI held that the Commission had justifiably consi
dered the infringement as ‘very serious’, considering its 
very nature (an essential criterion), geographic scope and 
the noticeable effect on the market. As to duration, the 
Commission rightly considered the date of reaching the 
agreement as the starting date of the infringement, even 
if it was not implemented until later. The CFI also deci
ded that, for the purpose of attenuating circumstances, 
the company’s willingness to cooperate is irrelevant, inas
much as it is only the actual degree of cooperation that 
matters.

Luxembourg Brewers. (25) On 27 July 2005, the CFI 
confirmed in its entirety the Commission decision. 
The CFI also confirmed the established case law 
according to which no effects need to be demon
strated where the infringement has the restriction	
of	competition	as	its	object and according to which 
the gravity of the infringement as very serious is 
determined by its very nature.

Belgian Brewers. (26) On 25 October 2005 and 6 
December 2005, the CFI confirmed the Commis
sion’s 2001 decision by rejecting the arguments that 
Danone and Haacht had raised against it. The CFI 
slightly reduced Danone’s fine due to one of the 
aggravating circumstances not having a causal link 
with the extension of the cartel. It inter	alia con
firmed that there is no obligation to define a rel-
evant	market for infringements by object and that 
a reduction	 for	 cooperation is not due for replies 
not going beyond what the undertaking is obliged 
to reply in a request for information. (27) Under
takings should be aware that recidivism is one of 
the possible aggravating circumstances, that it can 
be taken into account in a final decision, without 
this requiring a specific mention in the Statement 
of Objections, and that it may be based on previ
ous findings, including those without a fine, and 
without a time limitation. (28)

Vitamins. (29) On 6 October 2005, the CFI annulled 
the Commission’s 2001 decision as far as Sumi
tomo Chemical and Sumika Fine Chemicals were 
concerned, whose infringement was timebarred 
and therefore no fine was imposed on them. The 
CFI stated that the Commission is entitled to adopt 
a decision declaring conduct which had already 
been terminated by the undertaking concerned to 
be an infringement (also in case of prescription), 
provided	 that	 the	 institution	 shows	 a	 legitimate	
interest in doing so.

(25) Joined case T49/02, T50/02, T51/02 Brasserie	national v 
Commission [not yet reported].

(26) Case T38/02 Groupe	 Danone v. Commission and case 
T48/02 Haacht v. Commission [not yet reported].

(27) Such as providing factual answers to questions put by the 
Commission in a request for information that relate to 
dates of and the identity of the participants in a number 
of meetings and the subjectmatter thereof.

(28) There is no obligation to individualise the deterrence 
 factor of a fine (unlike the practice in most cases, in this 
case there was one assessment of the relative gravity of 
each undertaking’s participation, without a separate mar
ket share grouping and deterrence multiplier for each 
undertaking). 

(29) Joined cases T22/02 and T23/02 Sumitomo	 Chemical	
Co.	Ltd	and	Sumika	Fine	Chemicals	Co.	Ltd v Commission 
[not yet reported].
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Zinc Phosphate. (30) In four judgments handed 
down on 29 November 2005, the CFI fully con
firmed the Commission’s decision and dismissed 
all applications for annulment or reduction of

(30) Cases T33/02 Britannia	 Alloys	 &	 Chemicals	 Limited, 
T52/02 Société	 Nouvelle	 des	 Couleurs	 Zinciques	 S.A., 
T62/02 Union	Pigments	AS and T64/02 Hans	Heubach	
GmbH	&	Co	KG [not yet reported].

fines. The CFI considered that, in view of the grav
ity and duration of the infringement, the	 fines	
were	justified	and	were	calculated	in	an	appropriate	
manner. (31)

(31) The companies concerned were SME size and the fines 
amounted to a significant percentage of their global turn
over. The CFI validated the cartel’s span of more than 
four years and the ‘differential treatment’ applied to the 
 companies. In the Britannia case, the CFI stated that the 
Commission was not obliged, in setting the upper limit 
of 10% of the turnover, to refer to the turnover achieved 
in the business year preceding the decision and that in 
this particular case, it was correct in relying on the most 
recent turnover corresponding to a ‘complete’ year of eco
nomic activity, i.e. business year ending in 1996 and not 
in 2001. 




