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Commission publishes discussion paper on abuse of dominance

Luc PEEPERKORN, Directorate-General Competition, unit A-1

On 19 December 2005 the European Commission 
published a discussion paper on the application of 
the EC Treaty competition rules on the abuse of 
a dominant market position (Article 82). (1) The 
 discussion paper is designed to promote a debate 
as to how EU markets are best protected from 
dominant companies’ exclusionary conduct, con
duct which is likely to limit the remaining com
petitive constraints on the dominant company. The 
Commission is consulting widely on the discus
sion paper. It has already discussed the paper with 
representatives of Member States and its publica
tion opened the consultation to the public. Com
ments were to be submitted no later than 31 March 
2006 (2).

The paper suggests a framework for the continued 
rigorous enforcement of Article 82, building on 
the economic analysis carried out in recent cases, 
and setting out one possible methodology for the 
assessment of some of the most common abusive 
practices, such as predatory pricing, single brand
ing, tying, and refusal to supply. The paper also 
contains a section on market definition, in partic
ular on how to define markets where prices have 
been raised above the competitive level, and a sec
tion on the several factors that are most relevant 
when assessing dominance.

Article 82 of the EC Treaty prohibits the abuse of a 
dominant position. Abuses are commonly divided 
into exclusionary abuses, those which exclude com
petitors from the market, and exploitative abuses, 
those where the dominant company exploits its 
market power by — for example — charging 
excessive prices. The discussion paper deals only 
with exclusionary abuses. Exploitative abuses such 
as excessive pricing and discrimination will be 
the subject of further work by the Commission in 
2006.

Earlier	developments
This review of the application of Article 82 is the 
logical next step after having ‘modernised’ the 
application of Article 81 and merger control over 
the last years. In these years the Commission 
adopted amongst others:

(1) http://europa.eu.int/comm/competition/antitrust/
others/article_82_review.html

(2) Over a hundred submissions were received, available on 
the website referred to in the previous footnote. At the 
time of writing of this article the submissions had not yet 
been analysed and are not further dealt with here.

— the Vertical Restraints Block Exemption Regu
lation and Guidelines;

— the Horizontal Block Exemption Regulations 
and Guidelines;

— the Article 81(3) Guidelines;
— the Technology Transfer Block Exemption 

Regulation and Guidelines;
— the Horizontal Merger Guidelines.

All these regulations and guidelines have in com
mon that they have brought a more effects based 
approach to the respective parts of competition 
policy. This effects based approach, with the help of 
general economic principles, has enabled the Com
mission to bring more consistency in and between 
these various parts of EU competition policy. The 
current review concludes this modernisation of 
the application of Articles 81 and 82. In the area of 
Article 82 it is of course not possible to work with 
block exemption regulation type instruments but 
use can be made of guidelines. Whether or not the 
currently started review will result in guidelines on 
the application of Article 82 will depend amongst 
others on the outcome of the debate on the discus
sion paper.

Criticism	on	the	current	approach
The main criticism on the current application of 
Article 82 is that, although the relevant case law on 
82 may be clear in certain areas, it is fragmented 
and focuses too much on form whereby effects are 
too easily being presumed. To the extent that this 
would cause Article 82 to be applied to cases in 
which there is no likely or actual restrictive effect 
on the market, this would be wrong as it would lead 
to false convictions. Likewise it would be wrong if 
because of the formal approach, Article 82 would 
not be applicable to situations in which there is an 
actual or likely effect on the market, as this would 
lead to false acquittals.

In general a pure formbased approach may pro
vide certainty and timely enforcement, but at (too 
high) a cost of false positives and false negatives. A 
pure effectsbased, case by case, approach on the 
other hand may provide a correct outcome in each 
individual case, but risks creating uncertainty and 
may result in too little and too slow enforcement. 
There is a tradeoff between legal certainty/pre
dictability and ‘getting it right’, as well as between 
‘getting it right’ and getting things done in a timely 
way.
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It is considered that at the moment there is scope 
in the application of Article 82 for both increased 
predictability and a more effectsbased approach. 
The policy will have to be more firmly based on 
general principles derived from economic theory 
and strike the right balance between general rules/
safe harbours/bright lines and a full effects analysis 
on a case by case basis. It is important that the dis
cussion paper will not only lead to more consistent 
decisions, but also that it leads to workable rules 
that allow for timely decisions, with a strong focus 
on those abuses of dominant positions most likely 
to harm consumers.

The	general	framework	of	analysis

The common objective of Article 82 and Article 
81 is to protect consumer welfare by protecting 
competition. The underlying well tested and jus
tified assumption is that effective competition on 
the market benefits consumers. Conduct by com
panies that harms effective competition is thus in 
principle prohibited unless it can be shown that it 
brings about efficiencies which, from the perspec
tive of consumers, outweigh the identified harm to 
competition. This is the prohibition principle on 
which the EU competition rules are based.

The discussion paper describes the general frame
work for analysing abusive exclusionary conduct 
by a dominant company. Where a dominant com
pany is present on a market, competition on that 
market is already weak. The concern is therefore to 
prevent conduct by that dominant company which 
risks weakening competition still further.

In case of exclusionary abuses the central concern 
is foreclosure, whether upstream or downstream. 
Foreclosure of residual and potential competitors 
is prima facie abusive conduct where such fore
closure is significant enough to hurt competition. 
Such harm to competition may take place in the 
short, medium or long term.

Conduct that is likely to exclude only clearly less 
efficient competitors that are not able to have 
a restraining effect on the dominant company 
should in general not be considered a competition 
problem. Protecting such inefficient companies 
does not safeguard but disturb the competitive 
process: it protects competitors but not competi
tion. Also dominant companies should be allowed 
to compete effectively and fiercely. Competition 
policy enforcement should not subdue aggressive 
competition, even by dominant companies and if 
it hurts competitors, as long as it ultimately ben
efits consumers. This links in well with the famous 
phrase from case law that dominant companies 
may compete on the merits. It may not always have 

been clear what was meant with that phrase, but 
with the help of economic principles the discus
sion paper wants to give it a precise meaning.

The	general	test
The general framework of analysis will involve in 
practice for most cases a three step general test. 
The first step would be to establish whether the 
conduct ‘tends to restrict competition’ or ‘is capa
ble of having a restrictive effect’. This will depend 
in good part on the form or nature of the conduct 
in question. For certain conduct, such as a single 
branding obligation not to purchase competing 
products, this may be relatively straightforward. 
For other types of conduct, such as a rebate or 
tying, often a more in depth analysis of the capa
bility to exclude will be required.

In particular for price based exclusionary con
duct it is not always easy to distinguish between 
on the one hand abusive pricing which is capable 
to foreclose and thereby harm competition and on 
the other hand procompetitive pricing based on 
the merits. For price based conduct the discussion 
paper proposes to apply the ‘as efficient competitor 
test’. Principles are provided to evaluate whether a 
competitor, which is as efficient as the dominant 
company, can compete against the price schedule 
or rebate system of the dominant company. The 
question is asked whether the dominant company 
itself would be able to survive the exclusionary 
conduct in the event that it would be the target. 
The exact formulation of these principles varies 
from abuse to abuse, depending on, for instance, 
considerations about whether potentially abusive 
low prices or rebate schemes are offered to the 
whole market or only a part of it and whether low 
prices apply to all of a customer’s requirements or 
only a part of them. If examination of a dominant 
company’s price schedule or rebate system accord
ing to these principles leads to the conclusion that 
an as efficient competitor can compete with the 
dominant company, the Commission will normally 
reach the conclusion that the dominant company’s 
price schedule or rebate system is not abusive (safe 
harbour). If, however, an as efficient competitor 
cannot compete with the dominant company, the 
Commission will consider the conduct to have 
the capability to foreclose competitors and there
fore examine the likely market impact of the price 
schedule or rebate system. This is of course not 
new: such an approach can already be found in the 
case law on predation and margin squeeze and is 
a proper operationalisation of what is meant with 
competition on the merits.

To apply the as efficient competitor test means in 
general applying a pricecost test. For instance in 
case of predation the paper proposes, in line with 
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previous case law, to apply a presumption of pre
dation for pricing below average avoidable cost but 
to require additional elements of proof for pricing 
above average avoidable cost. In case of condi
tional rebates on all purchases (socalled rollback 
rebates) the pricecost test is applied by calculat
ing the effect of the rebate on the price over a rel
evant range of the purchases and by comparing 
the resulting effective price for this range with the 
costs of the dominant company.

To apply the as efficient competitor test the author
ity in principle needs to have reliable information 
on the pricing conduct and costs of the dominant 
company. A number of remarks are made in the 
paper on the use of a pricecost test. Firstly, it is 
practical for the dominant company, which, in 
order to assess its own behaviour and prevent 
abuse, can look at its own costs and revenues. Sec
ondly, it may be necessary to look at revenues and 
costs of the dominant company in a wider context. 
It may not be sufficient to only assess whether the 
price or revenue covers the costs for the product in 
question, but it may be necessary to look at incre
mental revenues in case the dominant company’s 
conduct negatively affects its revenues in other 
markets or of other products. Similarly, in case of 
two sided markets it may be necessary to look at 
revenues and costs of products on both sides of 
the market. Thirdly, in case reliable information 
on the dominant company’s costs is not available 
it may be necessary to apply the as efficient com
petitor test using cost data of apparently efficient 
competitors.

The second	step would be to establish the likely or 
actual foreclosure effects. To establish a market dis
torting foreclosure effect, it is in general necessary 
to consider the incidence of the conduct, i.e. the 
extent to which the dominant company is apply
ing it in the market, including the market cover
age of the conduct or the selective foreclosure of 
customers to newcomers or residual competitors. 
Other market characteristics including the exist
ence of network effects and economies of scale 
and scope may also be relevant to establish a fore
closure effect. Also evidence of actual foreclosure 
can play a role and occasionally, where it is well 
documented, the explicit intention to foreclose. In 
addition the degree of dominance will be a rele
vant factor. In general, a high capability of conduct 
to foreclose, a wide application of that conduct and 
a strong dominant position are factors which all 
lead to a higher likelihood that an anticompetitive 
foreclosure effect results.

The third	 step concerns the application of pos
sible defences. Exclusionary conduct may escape 
the prohibition of Article 82 in case the dominant 
undertaking can provide an objective justification 

for its behaviour or can demonstrate that its con
duct produces efficiencies which outweigh the neg
ative effect on competition. Whereas the burden of 
proof for the first two steps falls normally on the 
authority or plaintiff, the burden of proof for such 
an objective justification or efficiency defence will 
be on the dominant company. It should be for the 
company invoking the benefit of a defence against 
a finding of an infringement to demonstrate to the 
required legal standard of proof that the condi
tions for applying such defence are satisfied.

The first type of objective justification is where the 
dominant company is able to show that the other
wise abusive conduct is actually necessary conduct 
on the basis of objective factors external to the 
parties involved and in particular external to the 
dominant company (‘objective necessity defence’). 
The dominant company may be able to show that 
the conduct concerned is objectively necessary, 
for instance because of reasons of safety or health 
related to the dangerous nature of the product in 
question. Such necessity must be based on objec
tive factors that apply in general for all undertak
ings in the market. On the basis of these factors 
the dominant company must be able to show that 
without the conduct the products concerned can 
not or will not be produced or distributed in that 
market.

The second type of objective justification is where 
the dominant company is able to show that the oth
erwise abusive conduct is actually a loss minimis
ing reaction to competition from others (‘meeting 
competition defence’). The Community Courts 
have considered that defending its own commer
cial and economic interests in the face of action 
taken by certain competitors may be a legitimate 
aim. This automatically implies that an objective 
justification is not possible if the dominant com
pany is not able to show that its conduct is only a 
response to low pricing by others or if the Com
mission, for instance through documents seized at 
the company, has been able to demonstrate that the 
objective aim of the conduct is to directly foreclose 
competitors. The meeting competition defence is 
only applicable in relation to behaviour which oth
erwise would constitute a pricing abuse. The dom
inant company will have to show that its reaction is 
suitable, indispensable and proportionate.

In relation to the efficiency defence the dominant 
company must be able to show that the efficiencies 
brought about by the conduct concerned outweigh 
the likely negative effects on competition resulting 
from the conduct and therewith the likely harm to 
consumers that the conduct might otherwise have. 
Articles 81 and 82 of the Treaty both pursue, with 
regard to exclusionary practices, the aim of main
taining effective competition on the market and, 
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according to settled case law, can be applied simul
taneously. There is also a large overlap in practice 
to the kind of situations where both can be applied. 
Consistency requires that Article 81(3) be inter
preted as precluding any application of this pro
vision to restrictive agreements that constitute an 
abuse of a dominant position. However the oppo
site also holds. A company holding a dominant 
position may benefit from an exemption under 
Article 81(3) of the EC Treaty when its conditions 
are fulfilled. Therefore, if the conduct of a domi
nant company generates efficiencies and provided 
that all the other conditions of Article 81(3) are 
satisfied, such conduct should not be classified as 
an abuse under Article 82 of the EC Treaty. How
ever, obviously the level of market power needs to 
be taken into account. When market power grows, 
and hence the likely impact of exclusionary con
duct increases, it will become increasingly difficult 
to defend that there are efficiencies, that there is 
sufficient passon to consumers and that competi
tion will not be eliminated.

Conclusion

The paper and the approach described therein are 
meant to strengthen the enforcement of the EU 
competition rules. The aim is not to fundamen
tally alter the direction or content of the policy 
but to add clarity and consistency. The discussion 
paper proposes an approach focusing on likely and 
actual effects. It aims at distinguishing those kinds 
of behaviour that are likely to harm competition 
and thereby consumers and the circumstances in 
which such harm is likely to occur from kinds of 
behaviour and circumstances where such harm is 
unlikely. It presents a framework for analysis of 
competitive harm and proposes relevant questions 
to be asked, tests to be applied and distinctions to 
be made in actual cases.

It is still too early to say what the next steps will be. 
After the consultation on the discussion paper and 
evaluating its result, it will be decided whether to 
propose draft guidelines to the Commission.




