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On 7 December 2005, the European Commis
sion adopted a partially negative decision on full 
exemptions from the excise tax on mineral oils 
used in the production of alumina in France, Ire
land and Italy. The exemptions date from the 1990s 
and, although alumina production is an energy 
intensive process, the aid is not directly related 
to the current pressure arising from high energy 
prices. The case illustrates, however, under what 
conditions aid can be approved. The case is also a 
good example of confusion on the State aid rules 
in the light of the Council’s competences in the 
field of energy taxes.

Alumina is a white powder produced from baux
ite. It is the raw material for aluminium.

Article 6 of Council Directive 92/82/EEC of 
19.10.1992 on the approximation of the rates of 
excise duties on mineral oils (1) established a mini
mum rate of excise duty on heavy oil. Successive 
Council Decisions have authorised Ireland and 
Italy (as from 1993), and France (as from 1997) to 
exempt from excise duty mineral oils used as fuel 
for alumina production. The last Council Decision 
dates from 2001, covering the period until the end 
of 2006. There is only one producer of alumina in 
each of the Member States concerned. The exemp
tions were in fact granted only for alumina produc
tion in the regions in which these companies were 
located, namely the Shannon Region, Sardinia and 
the Gardanne.

On 1 January 2004 Council Directive 2003/96/
EEC restructuring the Community framework for 
the taxation of energy products and electricity (2) 
became applicable, repealing Council Directive 
92/82/EEC. Alumina production is a metallurgical 
and electrolytic process involving chemical reduc
tion, so the energy used in its production falls out
side the scope of the new Directive pursuant to 
Article 2(4)(b) second indent.

The tax exemptions are highly selective: they ben
efit only one single production process in only one 
region and de facto only one beneficiary in each of 
the Member States. The other conditions of State aid 
are evidently met as well: the exemption provides 
an advantage to the beneficiaries which is financed 
by (foregone) state resources and, as alumina and 

(1) OJ L 316, 31.10.1992, p. 19.
(2) OJ L 283, 31.10.2003, p. 51.

aluminium markets are dominated by large con
glomerates, the aid is likely to affect trade. The 
fact that energy use for alumina production does 
no longer fall within the scope of the new Energy 
Tax Directive may not change this assessment: it 
appears unlikely that the exemptions can be con
sidered as general measures within the nature and 
logic of the respective energy tax systems.

The State aid rules for exemptions from environ
mental taxes can be found in points 47 and 53 of 
the Community guidelines on State aid for envi
ronmental protection (3). Full exemptions may be 
justified when the recipient firms conclude agree
ments with the Member State concerned whereby 
the firms undertake to achieve environmental pro
tection objectives which have the same effect as 
the tax measure. Member States must ensure strict 
monitoring of the commitments entered into by 
the firms and the agreements must stipulate the 
penalty arrangements applicable if the commit
ments are not met. Full exemptions are also allow
able where a Member State makes a tax reduction 
subject to conditions that have the same effect as 
the agreements.

Without such agreements or conditions, the tax 
exemption cannot be a full exemption. Part of 
the tax should remain payable in order to provide 
firms with an incentive to improve environmental 
protection. Where the reduction concerns a Com
munity tax, the amount effectively paid by the 
firms after the reduction must remain higher than 
the Community minimum. Where the reduction 
concerns a domestic tax imposed in the absence of 
a Community tax, the firms eligible for the reduc
tion must nevertheless pay a significant propor
tion of the national tax. In the Commission’s prac
tice, 20% of the tax otherwise payable is generally 
considered to constitute a significant proportion. 
These rules apply in the first place to exemptions 
put in place when the taxes are introduced, but 
under certain conditions they can also be applied 
to exemptions from existing taxes.

In their comments, the beneficiaries submitted 
that they had undertaken significant environ
mental investments in return for the exemptions. 
However, they had not concluded any agreements 
with the Member States concerned. Nor were the 
tax exemptions subject to conditions that would 

(3) OJ C 37, 3.2.2001, p. 3.
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ensure the same effect as such agreements. Fur
thermore it appears that the environmental invest
ments did not go beyond what was necessary to 
comply with relevant legislation or beyond what 
was feasible from a commercial point of view. The 
minimum tax rate established by Directive 92/82/
EEC amounted to € 13 per tonne heavy fuel, so for 
the period that this Directive applied, the Com
mission concluded that the exemptions consti
tuted incompatible State aid insofar as the benefi
ciaries did not pay a rate of EUR 13.01 per tonne 
of fuel. The Commission considered, however, that 
until its decision to launch a formal investigation 
procedure, given the specificities of the case and in 
particular the fact that these exemptions had been 
authorised by Council Decisions based on Com
mission proposals, the beneficiaries could legiti
mately expect that the measures in question did 
not involve incompatible State aid. So the incom
patible aid actually has to be recovered only for the 
period between 3 February 2002 and 31 December 
2003.

As from 1 January 2004, fuel used for alumina 
production does no longer fall within the scope 
of the new Energy Tax Directive, so according to 
the rules the beneficiaries should pay at least a

significant proportion of the tax. Given the sig
nificant changes introduced by the new Direc
tive, the Commission will, however, seek further 
information before reaching a decision for this 
period. A formal notice inviting interested parties 
to comment will be published soon in the Official 
Journal.

In any event, pursuant to the ‘Deggendorf juris
prudence’ (4), the Commission may have to 
require effective recovery from the beneficiaries of 
all incompatible aid before any further aid can be 
paid out.

In conclusion, neither Member States nor ben
eficiaries should rely exclusively on authorisations 
by the Council under Community provisions on 
energy taxes. State aid, even when authorised by 
the Council or falling outside the scope of the new 
Energy Tax Directive, has to be notified to the 
Commission and approved before it can be put 
into effect. The Commission’s practice on exemp
tions from environmental taxes actually shows 
that such exemptions may be compatible with the 
common market. It is, however, up to the Member 
States to ensure that the conditions of the Environ
mental aid guidelines are met.

(4) Judgment of the Court of 15 May 1997 in the case 
C355/95 P, Textilwerke Deggendorf GmbH v Com
mission and Federal Republic of Germany, Rec. 1997, 
p. I2549.




