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State aid

On 20 October 2005, the Commission opened a 
formal investigation procedure and in the same 
decision adopted for the first time a suspension 
injunction on a tax exempt reserve fund scheme 
in Greece.

Description	and	assessment
Article 2 of the Greek Law 3220/2004 allows com
panies to place up to 35% of their profits from year 
2004 and up to 50% from 2003 to special account
ing funds. These profits are exempt from the 35% 
corporate income tax. In order to be eligible for the 
measure, the companies must operate in one of the 
23 specified sectors (among others, production of 
textile materials and basic metals, manufacturing 
of automobiles, energy production, mining, inten
sive agriculture and fishery, large international 
trading companies and specific tourism undertak
ings). The funds created are designated to finance 
investment and operating costs in various projects 
such as expansion and modernisation of plants 
and buildings, purchase of new equipment or 
vehicles, environmentallymotivated investments, 
leasing costs, studies, training, patent registration, 
restructuring plans and many others.

The Commission considered this measure to 
constitute state aid because it, firstly, relieves the 
undertakings from their obligation to pay tax on 
a substantial part of their income and thus confers 
an advantage on them; secondly, state resources 
are involved, as the Greek state foregoes tax rev
enues when exempting profits placed in the spe
cial accounting funds; it favours only companies 

engaged into specific activities in predetermined 
sectors, it is thus selective; and finally, affectation 
of competition and trade cannot be excluded since 
most of the sectors concerned are involved in 
intense intraCommunity trade. Because Greece 
introduced the aid without notifying it to the Com
mission, the measure is unlawful. The measure 
and its individual provisions were assessed under 
all relevant provisions of the Community state aid 
rules. As the measure does not appear to meet the 
criteria of any of the applicable rules, the Commis
sion expressed its doubts about its compatibility.

Suspension	injunction

The Commission had before adopting the decision 
invited Greece to suspend the aid and to present 
comments on such a proposal. In their reaction 
the Greek authorities did not commit themselves 
to stop exempting profits from years 2003 and 
2004. This means that companies that would sub
mit their tax declarations for 2004 could claim 
directly in front of the tax authorities the benefits 
from this measure that clearly constitutes unlawful 
aid. Therefore the Commission has ordered Greece 
to suspend immediately the granting of state aid 
before a final decision will be taken.

This is the first time in the recent years that the 
Commission adopted a suspension injunction. 
It may serve as a signal that in the future it will 
not hesitate to use this instrument in cases where 
competition is distorted through the granting of 
unlawful aid.
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