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State aid for hazardous waste treatment: the case of AVR, 
the Netherlands

Anne Theo SEINEN, Directorate-General Competition, unit G-4

On 22 June 2005, the European Commission has 
approved € 47.3 million operating aid in favour of 
AVR of the Netherlands for hazardous waste dis-
posal. € 2.4 million — compensation for the cost 
of acquisition of the hazardous waste — was not 
approved and has to be recovered from the ben-
eficiary. The interesting features of the case lay 
in the application of Article 86(2) of the Treaty, 
 concerning services of general economic interest, 
in the field of waste management and environ-
mental protection. This article explains in further 
detail the underlying principles the Commission 
applied in its assessment.

The beneficiary and the measures

AVR (Rotterdam) is a waste management com-
pany owned by the municipality of Rotterdam 
with some 2000 employees and an annual turn-
over of around € 500 million. It is one of the four 
main competitors in the Dutch waste market and 
like these competitors, it operates internationally, 
 having establishments in various Member States.

In 2002, the Netherlands concluded a contract 
with AVR to operate two rotary kilns and a special 
landfill site for the disposal of hazardous waste for 
the period 2002-2006. A newly created subsidiary, 
AVR-Nuts, would receive aid equal to the estimated 
operating deficits on these activities, € 1.5 million 
and € 2.3 million for 2002 and 2003 respectively. 
The actual losses were much higher, but no further 
aid was granted.

As the aid for future years would be higher than 
originally foreseen, the Netherlands abandoned 
its policy and agreed with AVR to close the kilns. 
For 2004 the operating aid was calculated at 
€ 8.9 million and in addition, AVR was granted 
€ 36.5 million to compensate for past investment 
and additional costs due to the early closure of 
the installations. The Netherlands had calculated 
that continuing the contract until the end of 2006 
would be even more expensive.

A guarantee that the state will bear 30% of the cost 
of removal and decontamination following the 
closure of the furnaces also constitutes aid.

A significant part of the aid was paid to the benefi-
ciary without prior approval by the Commission.

Background
Community law lays down the objective for Mem-
ber States to become self sufficient in waste disposal 
and to have appropriate treatment of the waste near 
the source (1). Member States may prohibit export 
of ‘waste for disposal’ and trade in such waste is 
subject to various controls. In contrast, Member 
States are not generally allowed to prohibit export 
to other Member States of ‘waste for recovery’.

In the early 1990s, with a view to these objec-
tives, AVR constructed the special landfill site and 
invested in several rotary kilns. The site is used for 
the appropriate disposal of hazardous waste that 
cannot be burnt (‘C2-waste’); the rotary kilns are 
used for the appropriate disposal of hazardous 
waste that, despite a low burning value, still can be 
incinerated (‘RK-waste’). This incineration requires 
co-fuelling, and in practice the most cost-efficient 
fuel consists in hazardous waste with a high calo-
rific value. In terms of turnover and aid, the rotary 
kilns are far more important than the site.

Rotary kilns involve high fixed cost and maximis-
ing capacity use is crucial to recoup this cost. For 
this reason, the Netherlands systematically pro-
hibited exports of hazardous waste for disposal. 
Originally, the authorities also prohibited cer-
tain exports of hazardous waste for recovery and 
applied a wide definition of waste for disposal, but 
the European Court of Justice condemned these 
practices (2). At the same time, producers further 
minimised the creation of the waste and options to 
recover hazardous waste, e.g. in the cement indus-
try or for filling closed mines, have further devel-
oped. As a consequence, the supply of RK-waste 
decreased dramatically. Overcapacity as regards 
disposal facilities has become a wider phenom-
enon, affecting as well e.g. the UK, Germany and 

(1) Article 5(1) and Article 7 of Council Directive 75/442/
EEC of 15.7.1975 on waste, OJ L 194 of 25.7.1975, 
p. 39, Directive amended lastly by Regulation (EC) No 
1882/2003 of the European Parliament and the Council 
(OJ L 284 of 31.10.2003, p. 1); Art. 4(3) of Council Reg-
ulation 259/93/EEC of 1.2.1993 on the supervision and 
control of shipments of waste within, into and out of the 
European Community, OJ L 30 of 6.2.1993, p. 1, Regula-
tion lastly amended by Regulation (EC) No 2557/2001 of 
the Commission (OJ L 349 of 31.12.2001, p. 1).

(2) See in particular judgment of 25.6.1998 in case C-203/96, 
Chemische Afvalstoffen Dusseldorp B.V. and others v 
Minister van Volkshuisvesting, Ruimtelijke Ordening en 
Milieubeheer, ECR [1998] I-4075.
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Belgium. In this situation, AVR wanted to close the 
site and the kilns. By means of the aid, the authori-
ties tried to prevent this from happening.

Affectation of trade, benefit for whom?
Although Member States may prohibit export of 
waste for disposal, the measures affected trade 
between Member States. First of all, not all such 
exports are prohibited. Secondly, the major market 
participants operate internationally, competing e.g. 
in the international markets for turn-key clean-up 
projects. Thirdly, the market for waste for disposal 
is inextricably linked to the market for waste for 
recovery: the same waste may change definition 
depending where and for which purpose it is 
offered. So in fact, trade between Member States is 
common practice in both markets.

In this particular case, the measures did not favour 
the suppliers of hazardous waste. The gate fees for 
C2 and RK-waste were higher than those practiced 
in neighbouring States, which was possible due to 
the export restrictions. Raising the fees was not a 
feasible and realistic option under normal mar-
ket conditions, as more waste would be exported, 
mixed into other waste streams or be disposed in 
other legal and illegal ways and therefore it would 
not increase AVR Nuts’ revenues. In fact, with the 
closure of the rotary kilns, it became easier for sup-
pliers to benefit from the lower gate fees in Bel-
gium and Germany.

Waste treatment a service of general 
economic interest?
Member States are free to define what they regard 
as services of general economic interest on the 
basis of the specific features of the activities, but 
this definition is subject to control for manifest 
error. For the following reasons, the Commis-
sion agreed with the Netherlands that the service 
 constituted a SGEI:

— There is an obvious public interest in appropri-
ate treatment when hazardous waste is disposed 
of. Moreover, there is the Community objective 
of self-sufficiency in the disposal of waste and 
given the limited domestic capacity, without 
AVR’s rotary kilns exports of waste for disposal 
would have been inevitable.

— Public intervention was necessary: without the 
aid AVR would have closed the C2-depot and 
the rotary kilns already by the end of 2001.

— The measures do not infringe the ‘polluter pays 
principle’: as explained above, the suppliers of 
the waste were not favoured by low gate fees.

— The qualification as a SGEI does not circumvent 
the rules that normally apply. The environmen-

tal aid guidelines (1) contain rules on operat-
ing aid to promote waste management (section 
E.3.1), but these rules are written in the first 
place with a view to operating aid granted to 
companies for dealing with waste that they pro-
duce themselves.

— By nature, the bulk of the C2 and RK-waste is 
being supplied by companies, but collection 
systems exist for hazardous waste from house-
holds, aiming at safe and easy disposal of any 
hazardous waste they may have, and part of the 
collected hazardous waste may be disposed of 
in the rotary kilns. So the service for which the 
aid is given had a general character and the aid 
did not favour a restrictive number of users of 
the services.

— There is no market failure to justify the SGEI, 
but the objectives of self-sufficiency in waste 
disposal and waste disposal close to the source 
of the waste are not less legitimate for that rea-
son.

Altmark criteria respected?
The Netherlands argued that the measures would 
not constitute aid as they respected the crite-
ria ensuing from the Altmark judgment (2). The 
Commission did not agree. AVR was not chosen 
pursuant to an open and transparent tender pro-
cedure. Moreover, the level of compensation was 
not determined on the basis of an analysis of the 
costs which a typical undertaking, well run and 
adequately provided with waste treatment capac-
ity would have incurred. As a matter of fact, given 
the unique position of the C2-depot and the rotary 
kilns in the country, such a typical undertaking did 
not exist. The pre-calculation of the budgetary def-
icit rather reflected the particular conditions under 
which AVR Nuts operated these installations and 
the cost of similar installations abroad were not 
taken into account. Under such circumstances, the 
measures must be considered to provide a selective 
advantage in favour of AVR Nuts, and not merely 
a cost compensation that other companies in a 
similar situation could have received under similar 
conditions in case they would have been charged 
with the service obligation.

Precise definition, absence of 
overcompensation, proportionality
On the basis of a careful assessment of the usual cri-
teria for aid for SGEIs, the Commission concluded 

(1) OJ C 37 of 3.2.2001, p. 3.
(2) Judgment of the European Court of Justice of 24.7.2003 

in case C-280/00, Altmark Trans Gmbh, Regierungsprae-
sidium Magdeburg/Nahverkehrsgesellschaft Altmark 
GmbH, ECR. 2003, p. I-7747.
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that most of the aid could be authorised. The defi-
nition of the service was sufficiently precise, which 
was not surprising as from the beginning the Dutch 
authorities intended to justify the aid on the basis 
of Article 86(2). They were assisted by consultan-
cies to calculate the aid and to verify the transpar-
ency. Three particular issues can be highlighted.

The Commission accepted aid to compensate for 
the cost of closure. Without sufficient guarantees, 
one cannot expect an operator to engage into a 
multi-annual service contract that requires signifi-
cant investments. The Commission also accepted 
aid to compensate for additional cost resulting 
from the closure of the rotary kilns earlier than 
foreseen. A Member State cannot be obliged to 
continue such a contract, especially if the Member 
State thus pays less than what it probably would 
have had to pay if the activities had been contin-
ued. For all these costs, however, the Commission 
required strict ex-post control.

The Commission considers that the measures 
adopted by the Netherlands for the major part 
complies with the requirement of proportionality. 
It is difficult to imagine by which other means the 
Netherlands could have ensured the availability of 
sufficient domestic capacity for disposing hazard-
ous waste. The Commission examined in detail 
whether the Netherlands should have granted aid 
for one kiln only, instead of two. Did the second 
rotary kiln’s contribution to the realisation of the 
objectives weigh up against the aid it required and 
against the potential disadvantageous effects on 
competition resulting from this? Some flexibility 
for this assessment is unavoidable, as the flow of 
C2 and RK-waste to arise could not be foreseen 
with certainty and because of risks in the avail-

ability of the installations. The actual importance 
of the second kiln may have been limited, but the 
Commission expects that the effects on competi-
tors have remained relatively limited as well: there 
is no indication that maintaining two rotary kilns 
resulted in larger quantities of RK-waste inciner-
ated.

Another subsidiary, AVR IW, executed much of 
the administration, but competed at the same 
time with other suppliers of hazardous waste. The 
Netherlands explained that AVR IW has not been 
able to abuse this position and the Commission, 
despite the third parties comments, neither came 
to this conclusion.

Aid for the acquisition of waste: 
disproportional
€ 2.4 million of the operating aid was earmarked 
for the cost of acquisition of the waste. This acqui-
sition was also carried out by AVR IW, to whom 
this part of the aid was passed on. The Commis-
sion found that this aid was not justified: the sole 
beneficiary was AVR IW and its competitors did 
not receive similar compensation for their cost of 
acquisition. Moreover, the acquisition activities did 
not directly fall within the public interest that justi-
fied the aid, certainly not where it concerned waste 
acquired abroad. It may actually have encouraged 
disposal in the Netherlands over recovery in the 
Netherlands or elsewhere and under specific cir-
cumstances this may have been contrary to the 
principle of treatment near the source.

The Commission consequently ordered the 
 Netherlands to recover this part of the aid from 
AVR IW.
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State aid and ‘private litigation’: practical examples of the use of 
Article 88(3) EC in national courts

Jan-Gerrit WESTERHOF, Directorate-General Competition, unit H-3

Introduction
This contribution is about Article 88(3) EC Treaty 
which can be invoked directly by undertakings in 
national courts. In that sense it is a unique provi-
sion under State aid law. Recently, two applicants 
in the Netherlands went to court to request that 
the authorities respect the so-called standstill 
obligation under Article 88(3) EC and that State 
aid measures be suspended. Both requests were 
granted by the courts although the requests did 
not always advance smoothly. These two cases 
illustrate the difficulties judges and undertakings 
encounter but they also show to what extent Arti-
cle 88(3) EC can be used by undertakings affected 
by State aid.

Background
Article 88(3) EC reads that a Member State must 
notify the Commission of any plans to grant or 
alter aid. Following a notification, the Commission 
conducts an assessment of the planned aid during 
which the aid cannot be implemented. This is the 
‘standstill obligation’.

According to the case law of the European Court 
of Justice (hereinafter: ECJ), the national courts 
must ensure compliance with this standstill obliga-
tion. More precisely, the role of the national court 
is to safeguard rights enjoyed by individuals due to 
the direct effect of the prohibition expressed in the 
last sentence of Article 88(3) EC. Moreover, the 
initiation of the formal investigation procedure by 
the Commission under Article 88(2) EC does not 
relieve national courts of their duty to safeguard 
rights of individuals, should there be a breach of 
the requirement of prior notification.

As a result of Article 88(3) EC competitors may 
first of all attempt at obtaining an injunction from 
a national court thus preventing the actual grant-
ing of the aid. The national court can, however, 
be of help in several other situations as well. It is 
not excluded that competitors who can prove that 
they have suffered loss as a result of the unlaw-
ful implementation of aid may have an action for 
damages in a national court against the Member 
State that granted such aid. A national court may 
also be required to declare prematurely granted 
aid unlawful and order the recovery of such aid, 
without being it necessary the court ruling on its 
compatibility. Finally, even where the Commission 

finally finds that the aid unlawfully put into effect 
is compatible under Article 86(2) EC or 87(3) 
EC, the national court should declare measures 
adopted before such finding unlawful and order 
the State to recover the aid with interest.

National courts might have to interpret and apply 
the concept of State aid under Article 87 EC in 
order to determine whether the aid has been 
granted without observing the standstill obliga-
tion. In doing so, the courts can ask the Commis-
sion for information (1) in line with the ‘Notice 
on cooperation between national courts and the 
Commission in the State aid field’.

Recent cases in the Netherlands
The two courts rendered judgement in cases related 
to the development of an infrastructure. The first 
case is about the financing of a glass fibre network 
in Appingedam. The second case is related to the 
financing of a football stadium in Alkmaar.

Glass fibre network Appingedam
In the first case (2), a cable operator requested the 
competent district court to suspend a measure 
consisting of the financing of the roll out of a glass 
fibre network in Appingedam, until the Commis-
sion had taken a decision on the basis of Article 4 
of the Procedural Regulation. The cable operator 
claimed that the municipality would grant money 
for the rollout of a glass fibre network and that 
it was likely that the municipality would provide 
other advantages such as loans and guarantees. The 
operator further argued that the measure distorted 
competition and had an effect on trade.

First, the district court affirmed that the foreseen 
measure had not been notified to the Commission. 
Secondly, the court is of the opinion that it has to 
be assessed by the Commission, whether the aid 
measure is compatible with the common market. 
The court concluded that in view of the facts and 
given the arguments brought forward by the appli-
cant, it cannot be excluded that the measure con-
cerned is free from any elements of unlawful State 
aid. While referring to the jurisprudence of the 

(1) Commission notice on cooperation between national 
courts and the Commission in the State aid field, OJ C 
312, 23.11.1995 p. 8.

(2) The judgements can be found at www.rechtspraak.nl. 
This case is referred to as LJ-N AQ8920.




