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Merger Control: 
Main Developments between 1 May and 31 August 2005

Mary LOUGHRAN and John GATTI, Directorate-General Competition, 
units C-4 and B-3

Recent cases — Introductory remarks
Between 1 May and 31 August the Commission 
received 113 notifications, an increase of over 15% 
compared to the previous four months and of more 
than 20% over the comparable 2004 period. The 
Commission adopted 100 final decisions in the tri-
mester, up 10% from the previous period and nearly 
20% from the comparable period in 2004. Of this 
total 87 transactions were cleared unconditionally 
under Article 6(1)(b) and 7 were cleared with con-
ditions and obligations pursuant to Article 6(2). 
Of the unconditional clearances 50 were cleared 
in accordance with the simplified procedure. The 
Commission adopted four decisions after second 
phase investigations, two of the transactions con-
cerned were cleared unconditionally (Article 8(1)) 
and two were cleared subject to conditions and 
obligations (Article 8(2)). There were no prohibi-
tions in the period. One Phase II investigation was 
opened (Article 6(1)(c)). Also during the period 
the Commission took two referral decisions pur-
suant to Article 9. The most important decisions 
adopted during the period are summarised below 
or treated in separate articles.

A –  Summaries of decisions taken 
under Article 6

Reuters/Telerate
The European Commission cleared the acquisition 
of the financial data provider Moneyline Telerate 
Holding (‘Telerate’) by its major global competi-
tor, Reuters Limited (‘Reuters’). The Commission’s 
review of the operation highlighted competition 
concerns relating to financial market data platforms 
(‘MDPs’), but the parties were able to address this 
concern by committing themselves to providing a 
global exclusive licence for Telerate’s MDP prod-
uct to US Hyperfeed Technologies, a provider of 
financial market data technology. The Commission 
worked closely with the US Department of Justice 
and co-ordinated efforts to find a suitable remedy 
that fully resolved the competition problem in mar-
ket data platforms.

Reuters is one of the two main global providers of 
financial market data and multimedia news tailored 
for professionals in the financial services, media 
and corporate sectors. It is particularly strong in 

the delivery of money market, equity and equity-
related over-the-counter data, Reuters’ activities 
are somewhat complementary to the activities of 
its major competitor, Bloomberg, which focuses 
on different asset classes in the financial market 
data segment and delivers its products without 
MDPs. Telerate is also a financial market data and 
news provider on a global scale, focusing on the 
distribution of real-time market data from many 
different sources.

The Commission investigated the competitive 
effects of the proposed transaction on the supply 
of real-time market data and MDPs. With respect 
to the former the Commission found no indication 
that the merger would significantly impede effec-
tive competition, since there would be sufficient 
fiercely competing suppliers in the market post-
merger. The investigation did, however, reveal that 
the merging parties are the only major providers 
of MDPs world-wide, and that the combination of 
their proprietary platforms would lead to a nearly 
uncontested market position in the provision of 
MDPs. MDPs are the technological means that 
enable customers of real-time market data to inte-
grate and deliver information from various data 
vendor sources. In order to remedy this compe-
tition concern, Reuters and Telerate proposed to 
grant a perpetual exclusive global licence for TRS 
(Telerate’s MDP) to Hyperfeed. The licence agree-
ment provides the appropriate legal framework for 
Hyperfeed to be able to establish itself as a viable 
and effective competitor to Reuters.

Effective use of the new referral system (Article 
4(5) of the new Merger Regulation) allowed the 
Commission to examine this merger which other-
wise would have been reviewed under the laws of 
twelve Member States.

Novartis / Hexal

The Commission authorised the acquisition of 
Hexal, a German producer of generic medicines, 
and its US sister company Eon Labs by Novartis, in 
a deal which creates the largest European producer 
of generic medicines. The clearance was subject to a 
number of conditions intended to safeguard compe-
tition and hence the interests of European consum-
ers on a number of markets where the transaction 
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raised serious doubts. In order to remove the Com-
mission’s concerns, the parties undertook to divest 
four pharmaceutical products.

The operation, as initially notified to the Com-
mission, raised serious competition concerns in 
the prescribed segment of the calcitonins (H4A) 
market in Poland, the OTC segment of the topi-
cal anti-rheumatics (M2A) in Germany and the 
prescription segment of the anti-gout preparations 
(M4A) market in Denmark. In the prescribed seg-
ment of the calcitonins market, both Novartis and 
Hexal have substantial market shares in Poland 
where their combination would lead to a very high 
combined market share. Hexal’s generic product is 
considered as a strong generic. The merged entity 
could benefit from the new market structure by 
raising its prices.

In the OTC segment of the topical anti-rheumat-
ics market in Germany, the operation would lead 
to the combination of the leading originator brand 
‘Voltaren’ of Novartis with the leading generic 
‘Diclac’ of Hexal. The Commission’s market inves-
tigation also revealed that these medicines are seen 
as each other’s closest substitutes by consumers.

In the prescription segment of the anti-gout prep-
arations market in Denmark, the merged entity 
would have attained a very strong market position 
with a significant increment of market share. Only 
one active competitor, with a much smaller market 
share, would remain on the market.

As a result, the Commission considered that the 
transaction would give rise to serious doubts.

In order to remove the competition concerns, the 
parties offered the following commitments:

— as regards calcitonins: to divest Hexal’s product 
Calcihexal in Poland;

— as regards topical anti-rheumatics: to divest 
Hexal’s product Diclac in Germany;

— as regards anti-gout preparations: to divest the 
Apurin and Allopurinol products of Hexal in 
Denmark.

The Commission has considered that these com-
mitments are appropriate to remedy the competi-
tion concerns. Therefore, subject to the full com-
pliance with the commitments, the concentration 
has been declared compatible with the common 
market.

Lufthansa/Swiss

The European Commission has cleared under the 
EC Merger Regulation the proposed acquisition by 
 German air transport company Deutsche Lufthansa 
of the Swiss International Air Lines. The Commis-

sion’s clearance is conditional upon the parties’ sur-
rendering slots to competitors at Zurich and Frank-
furt airports to be operated on 17 international 
routes.

In May 2005, Deutsche Lufthansa AG and Swiss 
International Air Lines Ltd. signed an agreement 
whereby Lufthansa will acquire the majority of the 
shares in, and sole control of, Swiss. Lufthansa, the 
principal airline in Germany, is a member of Star 
Alliance. Swiss, created in 2002 on the basis of an 
existing regional carrier Crossair, is the principle 
airline in Switzerland and will also join the Star 
Alliance.

The Commission’s investigation, in co-operation 
with the Swiss Competition Commission, showed 
that the proposed acquisition by Lufthansa of Swiss 
would eliminate or significantly reduce competi-
tion on a number of intra-European routes, most 
importantly Zurich — Frankfurt and Zurich — 
Munich, and on some long-haul routes to the USA, 
South Africa, Thailand and Egypt. In reaching this 
conclusion the Commission took into account 
the impact of Lufthansa’s close co-operation with 
members of the Star Alliance.

To address the Commission’s concerns, the parties 
have committed themselves to surrender slots at 
the airports of Zurich, Frankfurt, Munich, Düs-
seldorf, Berlin, Vienna, Stockholm and Copenha-
gen. This creates the conditions for a total of up 
to 41 flights a day on the affected routes. In order 
to encourage market entry, a new operator may 
acquire so-called ‘grandfather rights’ over the slots 
obtained for the Zurich-Frankfurt and Zurich-
Munich routes after a confidential period, provided 
that the new entrant offers the service in this route 
for at least three years. The aim of such a provision 
is to increase the value of the slots released, and, 
thereby, provide additional incentives for competi-
tors to enter these routes.

The undertaking on slots is accompanied by meas-
ures requiring the airline partners to refrain dur-
ing a limited period of time from increasing their 
planned flights frequencies on the affected routes 
to give the new entrant(s) a fair chance to establish 
itself/themselves as (a) credible competitor(s).

It must also be noted that the Swiss national 
authorities have assured the Commission that they 
would give traffic rights to other carriers wishing 
to stop over in Zurich en route to the United States 
or other non-EU destinations. Furthermore, the 
Swiss and the German authorities have assured the 
Commission that they would refrain from regulat-
ing prices on long haul routes. This is important 
because the Commission took into account the 
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existence of indirect, or network, competition on 
long-haul routes as a factor moderating the risk of 
elimination or reduction of competition.

The Commission considers that, subject to full 
implementation of these various measures, the 
transaction will not impede competition on the 
European and international aviation markets.

Wegener/PCM/joint venture

The creation of a joint venture between Dutch news-
paper publishers PCM Holding (‘PCM’) and Konin-
klijke Wegener (‘Wegener’) through the combination 
of some of their newspapers was cleared by the Euro-
pean Commission under the EU Merger Regulation. 
The joint venture will publish a new national daily 
with local editions in the Randstad region.

PCM is active in the publishing of regional and 
national daily newspapers, free sheets, books and 
the development and sale of educational and pro-
fessional software in The Netherlands. Wegener is 
active in the publishing of regional daily newspa-
pers, free sheets and special interest magazines as 
well as the development and sale of internet prod-
ucts and of graphical products and services in The 
Netherlands. In the direct marketing sector, Wege-
ner subsidiaries are also active in Belgium, France, 
the UK and Scandinavia.

The joint venture combines one of PCM’s national 
daily newspapers (Algemeen Dagblad), all its 
regional newspapers (Rotterdams Dagblad, Rijn en 
Gouwe and De Dordtenaar) and two of Wegener’s 
regional newspapers (Utrechts Nieuwsblad/Amers-
foortse Courant and Haagsche Courant/Goudsche 
Courant).The operation will result in the publi-
cation of a new newspaper, with an innovative 
‘national-regional’ format. Its 19 different editions 
will have both a common national segment and 
local news. Outside the Randstad region, a purely 
national edition will be available. The main focus 
of the new paper will be on the Randstad region 
except, for the time being, Amsterdam. The Com-
mission has analysed the impact of the transaction 
from the point of view of both readers and adver-
tisers.

As regards readers, although the combination of 
the parties’ activities is significant, the impact of 
the transaction will be limited to the disappear-
ance of PCM as a potential competitor to Wegener 
with possible regional editions of its national news-
papers. However, based on the results of the inves-
tigation, the possibility of PCM becoming such a 
competitor to Wegener does not seem to be very 
likely.

As for the advertising market, it is expected that 
Wegener, PCM and the joint venture would 
together have a market share of around 50% of 
national advertising in The Netherlands. The 
transaction raised serious doubts as to the possible 
alignment of their activities in this market. How-
ever, the commitment of the parties that Wegener 
shall refrain from selling or offering advertisement 
space in its own newspapers jointly with advertise-
ment space in the daily newspapers of PCM or the 
joint venture will eliminate the competition con-
cerns.

Pernod Ricard/Allied Domecq

The European Commission has cleared under the 
EU Merger Regulation the proposed acquisition of 
Allied Domecq plc by Pernod Ricard SA. The Com-
mission’s clearance is conditional on the sale by 
Pernod Ricard of the Scotch whisky brands ‘Glen 
Grant’, ‘Old Smuggler’ and ‘Braemer’ and the Por-
tuguese brandy brands ‘1920’ and ‘CR&F’. It is also 
conditional upon the termination of certain distri-
bution agreements relating to the ‘Tullamore Dew’ 
Irish whiskey brand and, for Portugal only, distribu-
tion of ‘Moët & Chandon’ Champagne.

United Kingdom-based Allied Domecq produces 
and distributes a range of wines and spirits world-
wide, including ‘Ballantine’s’ whisky, ‘Beefeater’ 
gin, ‘Courvoisier’ brandy, ‘Kahlua’ and ‘Malibu’ 
liqueurs and ‘Stolichnaya’ vodka. The French com-
pany Pernod Ricard also produces and distributes 
wines and spirits world-wide. The main spirits 
brands of Pernod Ricard include ‘Chivas Regal’, 
‘Clan Campbell’ and ‘The Glenlivet’ Scotch whis-
kies, ‘Martell’ cognac and ‘Ricard’ aniseed.

In April 2005, Pernod Ricard launched a public bid 
for the whole of Allied Domecq. At the same time, 
Pernod Ricard agreed to sell to Fortune Brands 
certain Allied Domecq brands and production 
and distribution assets, and, in addition, Pernod 
Ricard’s Larios brand. The Allied Domecq assets 
which Fortune Brands was acquiring included 
‘Canadian Club’, ‘Courvoisier’, ‘Maker’s Mark’, 
‘Sauza’ and ‘Laphroaig’ spirits brands, California 
wines (including the ‘Clos du Bois’ brand), and 
the Allied Domecq distribution networks together 
with a number of local brands in Spain (‘DYC’, 
‘Centenario’, ‘Castellana’, ‘Fundador’), in the UK 
(‘Harvey’s’, ‘Cockburn’, ‘Teacher’s’) and in Ger-
many (‘Kuemmerling’, ‘Jacobi’). The Commission 
approved the sale of Allied Domecq and Pernod 
Ricard brands and distribution assets to Fortune 
Brands in June. Specific safeguards were foreseen 
for the interim period until the transfers to For-
tune Brands have been completed.
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The Commission’s investigation showed that the 
acquisition by Pernod Ricard of the Allied Domecq 
whisky brands would give rise to competition con-
cerns as the merged entity would have a particu-
larly strong position in a number of national mar-
kets, in particular in the Scotch whisky and Irish 
whiskey categories. In addition, the Commission 
found competition concerns in Portugal, where 
Pernod Ricard would have dominated the supply 
of brandy and champagne.

To address these concerns, Pernod Ricard under-
took to sell off ‘Glen Grant’, ‘Old Smuggler’ and 
‘Braemer’ whisky and the ‘1920’ and ‘CR&F’ 
brandy, and to discontinue the agency agree-
ments for distribution of ‘Tullamore Dew’, Irish 
whiskey and for distribution of ‘Moët & Chandon’ 
and ‘Dom Perignon’ Champagne in Portugal. The 
Commission has concluded that the commitments 
given by Pernod Ricard are sufficient to remove 
the competition concerns identified by the Com-
mission during its investigation.

Royal P&O Nedlloyd / 
AP Møller-Maersk A/S
The European Commission cleared under the EU 
Merger Regulation the proposed acquisition of the 
shipping company Royal P&O Nedlloyd (PONL) by 
AP Møller-Maersk A/S (Maersk). The Commission’s 
clearance was conditional upon the divestiture of 
PONL’s business on the trade between Europe and 
South Africa and the withdrawal of PONL from sev-
eral conferences and consortia.

The merger will create the world’s largest shipping 
company, deploying over 800 container vessels and 
creating a world wide turnover of roughly € 28 bil-
lion. A P Møller-Maersk A/S owns the shipping 
container lines Maersk and Safmarine and is also 
active in container terminal services, harbour tow-
age, tankers, logistics, oil and gas exploration, air 
transport, shipbuilding and supermarkets. PONL 
is mainly a container liner shipping company. It is 
also involved in container terminal services, logis-
tics and air transport. The parties’ activities over-
lap mainly in the container shipping business and 
to a lesser extent in the terminal services business.

The Commission’s market investigation focused 
on the shipping trade routes to and from Europe to 
determine whether the parties’ market shares and 
the links created by their participation in various 
conferences and consortia with their competitors 
would result in anti-competitive effects whereby 
markets could be shared and prices increased to 
the detriment of shippers and final consumers.

Under the European Union’s competition rules 
applicable to shipping, liner conferences (group-
ings of shipping companies engaged in regular 

scheduled services) benefit from antitrust immu-
nity which was granted nearly 20 years ago. Ship-
ping lines grouped in consortia also benefit from 
an antitrust exemption. After a two year investiga-
tion, in October 2004 the European Commission 
issued a White Paper concluding that the exemp-
tion for liner conferences should be abolished 
because it no longer results in efficient and reliable 
services that meet shippers’ requirements.

This merger creates links between Maersk and 
the conferences and consortia of which PONL is 
a member. Where their combined market shares 
give rise to competition concerns the Commission 
has made its approval of the merger conditional on 
the withdrawal of PONL from these conferences 
and consortia so as to sever the ties that would link 
the parties to competitors.

Another area of concern was trade between Europe 
and Southern Africa, especially the transport of 
refrigerated goods in reefer containers where the 
parties’ combined market share is higher than 50%. 
Maersk offered to divest PONL’s business dealing 
with the transport of cargo from South Africa to 
Europe. These undertakings removed the Com-
mission’s competition concerns.

B –   Summaries of decisions taken 
under Article 8

The Blackstone/Acetex and Johnson and John-
son/Guidant cases are discussed elsewhere in this 
newsletter.

Bertelsmann/Springer/joint venture
The creation of a rotogravure printing joint venture 
by German media companies Bertelsmann AG 
and Axel Springer AG was approved by the Euro-
pean Commission. The joint venture will combine 
five printing facilities in Germany and one UK site 
currently under construction. The Commission’s 
in-depth investigation has shown that the concen-
tration will not significantly impede competition 
in the common market or any Member State. The 
decision concluded the first full in depth investiga-
tion under the new Merger Regulation 139/2004 
which entered into force on 1st May 2004.

Bertelsmann AG is a German media company 
with worldwide activities in broadcasting, music, 
publishing and printing. Its printing activities are 
currently operated by its subsidiaries Arvato and 
Gruner+Jahr. Axel Springer AG is a German media 
company with its main activities in newspaper 
and magazine publishing and printing. The joint 
venture combines the five existing German roto-
gravure printing facilities of Arvato, Gruner+Jahr 
and Springer and the new site which is currently 
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being set up by Arvato in the UK. Bertelsmann’s 
rotogravure facilities in Spain and Italy will not be 
contributed to the new company, nor will the Par-
ties’ offset printing activities.

The transaction was notified to the Commission on 
4 November 2004. In response to a referral request 
by the German Bundeskartellamt, the Commis-
sion decided to deal itself with the case given the 
merger’s Europe-wide effects in some markets.

After a first phase investigation, and in view of the 
particularly strong position of the parties on the 
German market for rotogravure printing of maga-
zines, the Commission had serious doubts as to 
the compatibility of the proposed concentration 
with the common market and opened proceedings 
in December 2004.

The in-depth investigation confirmed the Com-
mission’s initial findings that for high printing 
volumes of magazines, catalogues and advertise-
ments rotogravure printing is not substitutable 
by the offset technique. On the German market 
for rotogravure printing of magazines the parties’ 
combined share amounts to nearly 50%. However, 
the investigation showed that despite high market 
shares the joint venture will not be able to increase 
prices as its competitors could readily expand 
their capacity allocated to magazine printing and 
thereby exert effective competitive constraints. In 
addition, potential competitors in particular from 
the Netherlands, France and Italy will further con-
strain the competitive behaviour of the joint ven-
ture in this market.

On the other affected product markets, no compe-
tition concerns arose on either national or wider 
markets. The Commission also investigated the 
impact of Springer and Bertelsmann’s vertical inte-
gration into magazine publishing which, however, 
is not altered by the notified concentration.

Siemens/VA Tech
The European Commission approved under the EU 
Merger Regulation the proposed takeover of the 
VA Tech group of Austria by Siemens of Germany, 
subject to the condition that Siemens divests itself 
of VA Tech’s hydro power business and ensures the 
independence of metallurgical plant builder SMS 
Demag. The Commission decision follows an in-
depth investigation into the takeover.

Siemens and VA Tech operate throughout the 
world in a number of similar sectors. Their prod-
ucts are used in areas such as power stations, elec-
tricity supply networks, trains, steelworks and 
large buildings. They are market leaders in some 
of the relevant products. The Commission opened 
an in-depth market investigation because it had 

serious concerns that the proposed transaction, as 
notified, would have impeded effective competi-
tion within the EEA.

In particular, VA Tech Hydro is the European mar-
ket leader for key components used in hydro-elec-
tric plants, such as turbines and generators. The 
Commission found that a merger with Siemens’ 
hydro business would have resulted in competi-
tion being significantly impeded in the EEA. Sie-
mens’ commitment to sell VA Tech’s hydro power 
business, operated by VA Tech Hydro, to a suitable 
purchaser will prevent this from happening.

In metallurgical plant building, Siemens has a 28% 
shareholding in SMS Demag, which the Commis-
sion found to be VA Tech’s main competitor in the 
building of steel plants. Siemens had exercised a 
put-option (effective 31 December 2004) to sell its 
stake to SMS, the parent company of SMS Demag. 
The transfer of the shares has, however, been 
delayed due to a legal dispute relating to their valu-
ation. Under the commitments given by Siemens, 
Siemens’ representatives on SMS Demag’s share-
holder bodies will be replaced by trustees, thus 
ensuring the company’s independence from Sie-
mens until the shares in question are transferred.

In a separate decision designed to ensure that a 
structural link between the competitors Bom-
bardier and Siemens in the market for trams was 
brought to an end, the Commission released Bom-
bardier from its obligation, laid down in the Com-
mission’s decision to clear Bombardier’s takeover 
of ADtranz of April 2001 to purchase certain trac-
tion systems for trams from VA Tech.

In light of the commitments given by Siemens, 
the Commission concluded that the transaction 
would not significantly impede effective competi-
tion in the European Economic Area (EEA) or a 
significant part of it.

C –   Summaries of decisions taken 
under Article 9

MAG/Ferrovial Aeropuertos /Exeter 
Airport

Following a request from the UK Office of Fair 
Trading (OFT) under the EU Merger Regulation, 
the European Commission decided to refer the 
competence to assess the impact of the joint acqui-
sition of Exeter Airport by the Macquarie Airport 
Group (MAG) and Ferrovial Aeropuertos to the 
UK competition authority. The acquiring parties 
currently also have control of Bristol Airport. The 
Commission has decided to refer the case as the 
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concentration threatens to affect significantly com-
petition in the South West of England in respect of 
airport infrastructure services to airlines.

MAG, a UK based company, belongs to the Mac-
quarie Group and is a global private equity fund 
with investments in airports and associated infra-
structure. In the EU, Macquarie Group companies 
also jointly control the Rome Airports and Brus-
sels Airport and have shares in Birmingham Air-
port and Copenhagen Airport. Together with Fer-
rovial, MAG jointly controls Bristol Airport. Fer-
rovial is also active in the management of airport 
infrastructure concessions. Apart from its stake in 
Bristol Airport, Ferrovial has investments in Syd-
ney Airport, Belfast City Airport and Antofagasta 
Airport.

In its request for referral, the OFT stated that the 
South West of England may be a distinct market 
for the supply of airport infrastructure services 
to airlines. As the parties already control Bristol 
Airport, the acquisition of Exeter Airport would 
mean that their share of the market in this area 
could be high enough to potentially raise com-
petition concerns. In addition, the OFT received 
comments from third parties raising concerns 
about the acquisition. Consequently, the OFT has 
filed a referral request pursuant to Art. 9(2)a of the 
Merger Regulation. According to this provision, 
the Commission can refer the case to a member 
state competition authority, when a concentration 
threatens to affect significantly competition in a 
market within a Member State, which presents all 
the characteristics of a distinct market.

The Commission’s investigation indicated that 
the product market was the provision of airport 
infrastructure services to airlines and that the 

geographic market could be as small as the South 
West of England (Bristol, Exeter, Bournemouth, 
Plymouth, Newquay, and Southampton). Under 
such a market definition, the market shares of the 
two airports would indeed be high enough for the 
notified concentration to potentially affect compe-
tition. In the circumstances the Commission con-
sidered that further investigation is warranted and 
that the UK authorities are best placed to carry out 
such an investigation.

Strabag/Walter Bau

The Austrian company Bauholding Strabag SE 
(Strabag) notified the Commission of its intention 
to acquire parts of the bankrupt German construc-
tion company Walter Bau-AG (Walter Bau). In May 
2005 Germany’s Federal Cartel Office pointed out 
that the planned acquisition would affect competi-
tion on the Hamburg regional market for asphalt, 
which has all the features of a distinct market and 
does not constitute a substantial part of the com-
mon market. In the Hamburg region Walter Bau 
has an interest in an asphalt mixing plant. NMW, 
which also has a shareholding in this plant, con-
trols four of the other eight plants in the region. 
As Strabag is also active in the supply of asphalt in 
the area there was a risk that antitrust rules could 
be breached and a dominant market position cre-
ated. The Federal Cartel Office therefore applied 
for a referral of the case in relation to this market. 
The Commission found that this case satisfies the 
conditions for a referral. The Federal Cartel Office 
will examine whether the merger complies with 
national competition law. The remainder of the 
operation was cleared by the Commission under 
the Merger Regulation.




