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The ‘Pre-insulated pipes’ judgment: the European Court of Justice 
confirms the legality of the Commission’s Guidelines on fines

Ingrid BREIT, Directorate-General Competition, unit F-2

Introduction

On 28 June 2005 the Court of Justice confirmed in 
substance the decision of the European Commis-
sion of 21 October 1998 concerning a cartel on the 
European district heating market (1) and dismissed 
all appeals of several undertakings involved. This 
judgment was of particular importance for the 
Commission as the highest Community Court 
confirmed the existence of the cartel and ruled 
for the first time on the legality of the Commis-
sion’s Guidelines on fines (2) and, in particular, 
the method of calculating the amount of fines the 
Commission has been using in its decisions since 
1998.

Background

District heating systems are commonly employed 
in the more northerly European countries where 
the climate is severe. Water is heated in a central 
location and transported via underground pipes 
through a municipality or district to provide heat 
to individual residential and commercial build-
ings.

At the end of 1990 four Danish producers con-
cluded an agreement on general cooperation on 
their domestic market and, from the autumn of 
1991, two German producers regularly participated 
in their meetings. According to the Commission, 
it was in that context that negotiations took place 
leading, in 1994, to an agreement aimed at set-
ting quotas for the whole of the European market. 
These quotas were allocated by the ‘directors’ club’ 
(consisting of the chairmen or managing directors 
of the undertakings participating in the cartel) to 
each undertaking at both European and national 
level. The countries concerned included Germany, 
Austria, Denmark, Finland, Italy, the Netherlands 
and Sweden.

In 1995, the Swedish undertaking Powerpipe AB 
reported the situation to the Commission; it com-

(1) Decision of the Commission of 21 October 1998 (COMP 
IV/35.691/E.4 — Pre-insulated pipes, OJ L 24, 30.1. 1999, 
p. 1).

(2) Commission Notice on ‘Guidelines on the method of set-
ting fines imposed pursuant to Article 15(2) of Regulation 
No 17 and Article 65(5) of the ECSC Treaty’, published in 
the OJ on 14 January 1998 (OJ C 9, 14.1.1998, p. 3).

plained that its activities on its domestic market 
were being hindered and that it was being forced 
from the sector by the cartel’s activities.

Following its investigation the Commission 
adopted on 21 October 1998 a decision in which it 
established the existence of a series of agreements 
and practices which had the objectives of dividing 
the national markets among producers on the basis 
of quotas, forcing other producers from the sector, 
agreeing sales prices, allocating projects to pre-
designated producers and manipulating tendering 
procedures and more specifically, hindering the 
activities of Powerpipe AB (the only substantial 
undertaking which was not participating in the 
cartel) in order to drive out a direct competitor.

Furthermore, the Commission stated that what 
was originally a ‘Danish’ and subsequently a ‘Euro-
pean’ cartel had the long-term objective of extend-
ing the control of participants to the whole of the 
European market, which had an appreciable effect 
on intra-Community trade. For that reason, the 
Commission, in its decision, imposed on the com-
panies participating in the cartel fines amounting 
to approximately EUR 92 million in total.

Procedure before the Court of First 
Instance
In their actions before the Court of First Instance, 
the undertakings complained of misapplication of 
Community competition law, infringement of the 
rights of defence (in particular as regards access 
to documents) and the procedure for setting the 
fines.

The actions were almost wholly dismissed by the 
Court of First Instance (3). However, the fines 
imposed on two undertakings were reduced, in 
particular the by far largest fine of EUR 70,000,000 
imposed on ABB Asea Brown Boveri Ltd (‘ABB’), 
which had been the ringleader and instigator of 
the cartel. The Court of First Instance decided to 

(3) Judgments of Court of First Instance in Cases 
T-21/99 Dansk Rørindustri v Commission [2002] 
ECR II-1681, T-9/99 HFB and others v Commission [2002] 
ECR II-1487, T-17/99 KE KELIT v Commission [2002] 
ECR II-1647, T-23/99 LR AF 1998 v Commission [2002] 
ECR II-1705, T-15/99 Brugg Rohrsysteme v Commission 
[2002]ECR II-1613, T-16/99 Lögstör Rör v Commission 
[2002] ECR II-1633, T-31/99 ABB Asea Brown Boveri v 
Commission [2002] ECR II-1881.
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reduce the fine of ABB to EUR 65,000,000 because 
it did not dispute its participation in the cartel 
and had cooperated in providing the Commis-
sion with evidence after receiving the statement of 
objections. With regard to Sigma, a small market 
player, the initial fine of EUR 400,000 was reduced 
to EUR 300,000 on the ground that that undertak-
ing only operated on the Italian market and not on 
the whole of the common market.

Procedure before the Court of Justice
Seven undertakings (1) subsequently appealed to 
the Court of Justice. By their appeals these under-
takings requested the Court of Justice to set aside 
the judgments of the Court of First Instance of 20 
March 2002 in so far as they were concerned.

The main pleas concerned certain alleged breaches 
of the Rules of Procedure of the Court of First 
Instance, the liability of an undertaking for the 
anti-competitive conduct of another undertaking, 
the determination of the amount of fines and also 
the breach of the right to be heard and of the obli-
gations to state reasons.

In its judgment of 28 June 2005 (2) the Court of 
Justice dismissed all appeals and fully upheld the 
judgments of the Court of First Instance.

Importance of the judgment/ 
Main points
In its judgment the Court of Justice confirmed 
for the first time the legality of the Commission’s 
Guidelines on fines of 1998 and, in particular, 
the application of the method of calculating the 
amount of fines.

Whereas the appellants claimed in essence that 
they were entitled to derive a legitimate expecta-
tion from the Commission’s previous decision-
making practice in calculating the amount of fines, 
as it was at the time when the infringements were 
committed, the Court of Justice confirmed the 
observations of the Court of First Instance which 
had stated that ‘the fact that the Commission, in the 
past, imposed fines of a certain level for certain types 
of infringement does not mean that it is estopped 
from raising that level within the limits indicated in 
Regulation No17 […] On the contrary, the proper 

(1) Dansk Rørindustri A/S, Hens/Isoplus group (Isoplus 
Fernwärmetechnik Vertriebsgesellschaft mbH, Isoplus 
Fernwärmetechnik Gesellschaft mbH, Isoplus Fernwär-
metechnik GmbH), KE KELIT Kunststoffwerk GmbH, 
LR AF 1998 A/S, Brugg Rohrsysteme GmbH, LR AF 1998 
(Deutschland) GmbH, ABB Asea Brown Boveri Ltd.

(2) Judgement of the Court of Justice in Joined Cases C-
189/02 P, C-202/02 P, C-205/02 P to C-208/02 P and C-
213/02 P.

application of the Community competition rules 
requires that the Commission may at any time adjust 
the level of fines to the needs of that policy.’ (3)

In this context, the Court of Justice underlined 
the wide discretion of the Commission in the field 
of competition policy in particular as regards the 
determination of the amount of fines (4).

Furthermore, on the basis of this reasoning the 
Court of Justice held that ‘undertakings involved 
in an administrative procedure in which fines may 
be imposed cannot acquire a legitimate expectation 
in the fact that the Commission will not exceed the 
level of fines previously imposed. Consequently, the 
undertakings must take account of the possibility 
that the Commission may decide at any time to raise 
the level of the fines.’ Therefore, the new method of 
calculating fines were ‘reasonably foreseeable’ for 
undertakings, such as the appellants, at the time 
when the infringements concerned were commit-
ted. The principle of non-retroactivity was not vio-
lated (5).

Moreover, the Court of Justice stated that in set-
ting out in the Guidelines the method which it 
proposed to apply when calculating fines imposed 
under Article 15(2) of Regulation 17, the Com-
mission remained within the legal framework laid 
down by that provision and did not exceed the dis-
cretion conferred on it by the legislature (6). The 
Commission is not required, when assessing fines 
in accordance with gravity and duration of the 
infringement, to calculate the fines on the basis of 
the turnover of the undertaking concerned (7).

With regard to the application of the Leniency 
Notice8, the Court of Justice held that a reduc-
tion can be justified only where the information 
provided and, more generally, the conduct of the 
undertaking concerned might be considered to 
demonstrate ‘genuine cooperation’. (9) Only where 
the conduct of an undertaking revealed such a spirit 
of cooperation, a reduction may be granted. (10)

Finally, the Court of Justice rejected several com-
plaints relating to a breach of the right to be heard 
and the obligation to state reasons and clarified or 
confirmed the law on a number of issues in a way 
that is favourable to effective anti-cartel enforce-
ment.

(3) Point 169.
(4) Point 172.
(5) Point 229.
(6) Point 252.
(7) Point 255.
(8) Notice on the non-imposition or reduction of fines in 

cartel cases (OJ C 207, 18.7.1996, p. 4).
(9) Point 395.
(10) Point 396, 399.




