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Commission launches inquiries into the energy and financial service 
sectors

Augustijn VAN HAASTEREN, Directorate-General Competition, unit B-1, and 
George Stephanov GEORGIEV, formerly Directorate-General Competition, 
unit D-1

General
On 13 June 2005, the Commission adopted the 
decisions launching sector inquiries into the 
energy and financial services sectors pursuant 
to the Commission’s powers under Article 17 of 
Council Regulation (EC) 1/2003. The objective of 
the inquiries is to examine the underlying reasons 
why markets are not fully functioning in these sec-
tors.

Policy context
The sector inquiries are part of the Commission’s 
efforts to re-launch the Lisbon Agenda with its goals 
to boost economic growth, increase employment 
and transform the European Union into ‘the most 
competitive and dynamic knowledge-based econ-
omy in the world’. To help put the Lisbon Agenda 
back on its tracks, the Commission also counts on 
a more pro-active application of the competition 
rules and sectoral screenings to ensure open and 
competitive markets in Europe (1).

The sector inquiries provide an opportunity to 
evaluate the success of recent measures to promote 
competition. In the energy sector, EU Directives 
adopted in the late 1990’s and more far reaching 
legislation (2) in 2003 were intended to introduce 
an internal market for electricity and gas and have 
in practice spurred significant liberalization in 
the industry. In financial services, the Financial 
Services Action Plan (3) and the Green Paper on 
Financial Services Policy (2005-2010) (4) set out a 
number of policies for optimizing the functioning 
of the sector and implementation of many of them 

(1) Communication to the spring European Council. Wor-
king together for growth and jobs; a new start for the Lis-
bon Agenda, COM(2005) 24 of 2.2.2005. See in particular 
pages 8 and 19.

(2) Directive 2003/54/EC of the European Parliament and 
of the Council of 26 June 2003 concerning common 
rules for the internal market in electricity and repealing 
Directive 96/92/EC, OJ L 176 , 15.7.2003 p. 37-56. Direc-
tive 2003/55/EC of the European Parliament and of the 
Council of 26 June 2003 concerning common rules for 
the internal market in natural gas and repealing Directive 
98/30/EC. OJ L 176 , 15.7.2003, p. 57-78.

(3) Financial Services. Implementing the framework for 
financial markets: action plan. Communication of the 
Commission, COM (1999) 232 of 11.5.1999.

(4) Green Paper on Financial Services Policy (2005-2010) 
COM (2005) 177 of 3.5.2005.

has begun though legislative measures and other 
initiatives. The sector inquiries are a useful tool to 
examine the effectiveness of these measures in a 
thorough and systematic way.

Legal background
The legal basis for launching a sector inquiry is 
provided in Regulation 1/2003. Article 17 thereof 
states that ‘[w]here the trend of trade between Mem-
ber States, the rigidity of prices or other circum-
stances suggest that competition may be restricted or 
distorted within the common market, the Commis-
sion may conduct its inquiry into a particular sector 
of the economy or into a particular type of agree-
ments across various sectors.’ Essentially, the Com-
mission can open a sector inquiry if it has concerns 
that competition may not be working as well as it 
should but the reasons for that are unclear.

The Commission can request, or require by deci-
sion, all necessary information from undertakings 
and associations of undertakings, with scope for 
fines under Article 23 and 24. Furthermore, the 
Commission can request information from gov-
ernments and national competition authorities, 
take oral statements from natural or legal persons, 
and undertake inspections in the framework of 
the inquiry or, in accordance with Article 22, ask a 
national competition authority to conduct such an 
inspection on its behalf.

The targeted use of sector inquiries fits with the 
overall direction of DG Competition’s enforce-
ment priorities under the Antitrust Moderniza-
tion Package. Specifically, sector inquires allow the 
Commission to take a more proactive stance in 
defence of competition, generate in-depth indus-
try knowledge, and open more focused infringe-
ment cases. Indeed, should the need arise, the 
Commission can use the information collected in 
the context of the sector inquiries in infringement 
proceedings against individual companies. Finally, 
because of the pan-European nature of most sec-
tors, a Commission investigation covering EU 
Member States is the best way to assess the effec-
tiveness of competition in a given industry.

While sector inquiries fit well with the overall 
goals of modernization, this is not the first time 
the Commission is using them as an enforcement 
tool. Prior to the entry into force of Regulation 
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1/2003, the Commission’s sector inquiries were 
covered by the provisions of Article 12 of Regula-
tion 17/62. Examples of previous sector inquiries 
carried out by DG Competition include the three-
stage inquiry into the telecommunication sector 
launched on 22 October 1999 as well as the sec-
tor inquiry into New Media (3G) launched on 30 
January 2004.

Procedural issues
The current sector inquiries into energy and 
financial services consist of a series of question-
naires sent to relevant market participants across 
the EU. The scope and the depth of the question-
naires were determined after careful consideration 
of the characteristics of each industry. Leading up 
to the inquiries, DG Competition conducted con-
sultations with industry associations, consumer 
groups, other Commission services (including DG 
Transport and Energy and DG Internal Market), 
and with National Competition Authorities and 
National Regulatory Authorities and their Euro-
pean representatives in order to ensure the integ-
rity of the fact-finding process.

Much effort has been made to request data in a 
specific and clear manner so that respondents do 
not spend unnecessary resources in gathering and 
supplying the information. Finally, both Sector 
Inquiry Teams have dedicated staff to communi-
cate with addressees and provide detailed answer 
to any outstanding questions.

While the legal basis and the procedures for car-
rying out the two sector inquiries are similar, the 
survey design and the economic questions asked 
by the two teams vary because of the different 
nature of the two industries covered. A brief over-
view of each follows:

Specific economic issues — energy
The inquiry into the energy sector focuses on the 
recently liberalized electricity and gas industries. 
Market integration has been disappointingly slow 
and has so far failed to make a significant dent in 
the often high levels of concentration that are a 
characteristic of both sectors. Important price rises 
have occurred recently and customers are com-
plaining about the inability to secure competitive 
offers from suppliers. These elements are indica-
tions that the markets do not function optimally.

For the electricity sector, emphasis is put on the 
price formation mechanisms on the electric-
ity wholesale markets, electricity generation and 
supply and factors determining generator’s dis-
patching and bidding strategies. Special attention 
is given to whether electricity generators possess 
significant market power and can influence elec-

tricity wholesale prices. Econometric analyses are 
likely to be part of this assessment. In addition, a 
closer look will be given to entry barriers and bar-
riers to cross-border flows such as those that may 
arise from long term supply agreements in cer-
tain Member States and the legal and operational 
regimes for the interconnectors that link national 
electricity grids.

In gas, specific emphasis is put on the terms in 
long-term import contracts and swap agreements 
and barriers to cross-border transit flows of gas. 
The balancing requirements for gas network users 
and gas storage will also be investigated closely as 
well as down-stream long term contracts and the 
effects they may have on switching costs and mar-
ket entry.

The gas and electricity inquiries examine different 
issues because competition in these sectors is in 
different stages of development and because they 
have quite different production structures. Never-
theless, the links between these sectors will not be 
ignored. Indeed, gas is an increasingly important 
primary fuel for electricity generation and more 
competitive gas markets have an immediate ben-
eficial impact on those for electricity.

Both inquiries were launched simultaneously 
immediately following the Commission’s decision 
to open the inquiries. A total of 3228 question-
naires were sent out, 1279 gas- and 1959 electric-
ity-related questionnaires. The first analysis of the 
replies has already led to further questions to gather 
more detailed information on specific issues.

Specific economic issues — financial 
services

The Financial Services Sector Inquiry focuses on 
retail banking, including payment cards, and busi-
ness insurance. The goal is to examine whether 
national and cross-border competition functions 
fully in these areas and whether markets are func-
tioning in a fully competitive manner and so ensure 
non-distorted pricing and high quality financial 
products and services to consumers and SMEs.

Each of the three areas raises different economic 
and competition concerns. In the area of pay-
ment networks, the Sector Inquiry Team intends 
to examine whether cooperation within networks 
can lead to market power, the determinants of 
the fees charged to consumers and retailers, and 
whether these fees are excessive. Furthermore, 
the inquiry will examine whether the structure of 
networks in different countries and the differences 
in the regulatory structures across countries have 
anti-competitive effects.
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In the area of retail banking, the focus is on the dif-
ferences in prices for compatible products across 
the EU, the barriers to market entry and supply 
of certain products and services, and the degree 
of effective choice for consumers and SMEs. The 
main issue here is whether retail financial markets 
deal with information asymmetries between con-
sumers and banks in an efficient way and whether 
competition in those markets can become more 
effective.

Finally, some of the issues in the area of insurance 
include conditions for entry, such as access to risk 
data and distribution channels, the existence of 
possible vertical agreements between brokers or 
other insurance and reinsurance intermediaries 
and insurers, and the role of insurers’ associations, 
coinsurance agreements and other horizontal 
agreements.

The inquiries in the three different areas are con-
ducted with a phased approach, with the one into 
payment cards being at the most advanced stage. 
The information gathered in each of the sectors 
will be subjected to rigorous scrutiny and examina-
tion, including econometric analysis where practi-
cable. For this reason, the Commission is request-
ing historical data covering market participants 
from the EU Member States over several years. 
In some cases, statistical sampling methods were 
used in order to decrease the burden on industry. 
For example, in the area of payment cards the team 
addressed some 200 card issuing and acquiring 
banks instead of potentially thousands of EU mar-
ket participants. The sampling was done in such a 
way as to ensure that a proportionate number of 
large, medium and small institutions from all EU 
Member States were included. To further facilitate 
the process, all questionnaires are distributed in 
electronic format.

Future steps and expected outcomes
The Commission expects to present reports on the 
findings of both the Energy and Financial Services 

Sector Inquiries and in this context may provide 
all stakeholders with the opportunity to comment. 
A preliminary report on payment cards is due by 
the end of 2005, whereas the final reports on retail 
banking and business insurance are expected for 
the end of 2006. The final report on the energy sec-
tor inquiry is also due at the end of 2006.

The preliminary findings on the energy sector 
inquiry will be presented by Commissioner Kroes 
to the Energy Council on 1 December 2005. At 
this occasion, also the Commission’s analysis 
on the creation of an internal market for energy 
will be discussed. It is hoped that the preliminary 
 findings can therefore also play a role in assessing 
the effectiveness of the current legislative frame-
work in the liberalisation of the gas and electricity 
markets. A public presentation of a further report 
is planned for February 2006 and will be followed 
by a 2 months consultation period. The final report 
of the inquiry is due in the second half of 2006.

It is important to understand that sector inquiries 
are first of all an information-gathering exercise that 
provide the Commission with in-depth knowledge 
about markets and are therefore ‘upstream’ of pro-
ceedings in specific cases. The knowledge gained 
about markets can nevertheless form the basis of 
specific enforcement initiatives at a later stage.

It is DG Competition’s goal to continue to be trans-
parent throughout the process. In this spirit, the 
Sector Inquiry Teams provide regularly updated 
information on the current state of the investiga-
tion on the Directorate’s website. The two teams will 
also continue to maintain open channels of com-
munication with National Competition Authori-
ties, National Regulatory Authorities, industry 
and consumer associations, and other interested 
parties. The Sector Inquiries are both an ambitious 
and a collaborative project that seeks to ensure that 
the full potential benefits of EU-wide competition 
are realized for all European consumers. 




