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State aid and ‘private litigation’: practical examples of the use of 
Article 88(3) EC in national courts

Jan-Gerrit WESTERHOF, Directorate-General Competition, unit H-3

Introduction
This contribution is about Article 88(3) EC Treaty 
which can be invoked directly by undertakings in 
national courts. In that sense it is a unique provi-
sion under State aid law. Recently, two applicants 
in the Netherlands went to court to request that 
the authorities respect the so-called standstill 
obligation under Article 88(3) EC and that State 
aid measures be suspended. Both requests were 
granted by the courts although the requests did 
not always advance smoothly. These two cases 
illustrate the difficulties judges and undertakings 
encounter but they also show to what extent Arti-
cle 88(3) EC can be used by undertakings affected 
by State aid.

Background
Article 88(3) EC reads that a Member State must 
notify the Commission of any plans to grant or 
alter aid. Following a notification, the Commission 
conducts an assessment of the planned aid during 
which the aid cannot be implemented. This is the 
‘standstill obligation’.

According to the case law of the European Court 
of Justice (hereinafter: ECJ), the national courts 
must ensure compliance with this standstill obliga-
tion. More precisely, the role of the national court 
is to safeguard rights enjoyed by individuals due to 
the direct effect of the prohibition expressed in the 
last sentence of Article 88(3) EC. Moreover, the 
initiation of the formal investigation procedure by 
the Commission under Article 88(2) EC does not 
relieve national courts of their duty to safeguard 
rights of individuals, should there be a breach of 
the requirement of prior notification.

As a result of Article 88(3) EC competitors may 
first of all attempt at obtaining an injunction from 
a national court thus preventing the actual grant-
ing of the aid. The national court can, however, 
be of help in several other situations as well. It is 
not excluded that competitors who can prove that 
they have suffered loss as a result of the unlaw-
ful implementation of aid may have an action for 
damages in a national court against the Member 
State that granted such aid. A national court may 
also be required to declare prematurely granted 
aid unlawful and order the recovery of such aid, 
without being it necessary the court ruling on its 
compatibility. Finally, even where the Commission 

finally finds that the aid unlawfully put into effect 
is compatible under Article 86(2) EC or 87(3) 
EC, the national court should declare measures 
adopted before such finding unlawful and order 
the State to recover the aid with interest.

National courts might have to interpret and apply 
the concept of State aid under Article 87 EC in 
order to determine whether the aid has been 
granted without observing the standstill obliga-
tion. In doing so, the courts can ask the Commis-
sion for information (1) in line with the ‘Notice 
on cooperation between national courts and the 
Commission in the State aid field’.

Recent cases in the Netherlands
The two courts rendered judgement in cases related 
to the development of an infrastructure. The first 
case is about the financing of a glass fibre network 
in Appingedam. The second case is related to the 
financing of a football stadium in Alkmaar.

Glass fibre network Appingedam
In the first case (2), a cable operator requested the 
competent district court to suspend a measure 
consisting of the financing of the roll out of a glass 
fibre network in Appingedam, until the Commis-
sion had taken a decision on the basis of Article 4 
of the Procedural Regulation. The cable operator 
claimed that the municipality would grant money 
for the rollout of a glass fibre network and that 
it was likely that the municipality would provide 
other advantages such as loans and guarantees. The 
operator further argued that the measure distorted 
competition and had an effect on trade.

First, the district court affirmed that the foreseen 
measure had not been notified to the Commission. 
Secondly, the court is of the opinion that it has to 
be assessed by the Commission, whether the aid 
measure is compatible with the common market. 
The court concluded that in view of the facts and 
given the arguments brought forward by the appli-
cant, it cannot be excluded that the measure con-
cerned is free from any elements of unlawful State 
aid. While referring to the jurisprudence of the 

(1) Commission notice on cooperation between national 
courts and the Commission in the State aid field, OJ C 
312, 23.11.1995 p. 8.

(2) The judgements can be found at www.rechtspraak.nl. 
This case is referred to as LJ-N AQ8920.
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ECJ, the court concluded that if there is a doubt as 
to whether state aid is involved, measures should 
be notified by the Member State. Consequently, 
the municipality is supposed to notify its plans to 
the Commission in line with Article 88(3) EC. The 
municipality pledged to notify the measure, so the 
court did not order further measures to force the 
authorities to notify.

Football stadium Alkmaar

In another Dutch case (1), this time regarding the 
financing of a football stadium in Alkmaar, the 
applicant had to make more efforts to obtain a sus-
pension. First, the district court took the view that 
the question asked does not concern the unlawful-
ness of the State aid measure under Article 87(1) 
EC, as such question can only be answered by 
the Commission. Consequently, the question was 
limited to whether the measure should have been 
notified to the Commission or not.

The court however rejected the request by the 
applicant. It did recognise that with regard to the 
sale of land the municipality had to follow a pro-
cedure laid down in the ‘Communication on the 
sale of land’. This procedure implied a notification 
which is however according to the court another 
notification than the one foreseen in Article 88(3) 
EC. The former notification is meant to inform the 
Commission of the facts of a sale of land, but is 
of another kind than the notification foreseen in 
Article 88(3) EC. Besides, the court stated that the 
Commission had, upon request by the Commis-
sion itself, already been informed of the measures. 
Therefore, the case is already known to the Com-
mission and under those circumstances a suspen-
sion can only take place in case that is evident that 
there is a measure which involves State aid. Accord-
ing to the district court this cannot be assumed at 
this stage. Therefore the request for suspension of 
the measure cannot be granted.

The applicant lodged an appeal against this deci-
sion and the court of appeal came to an interesting 
conclusion. Because of the fact that the Commis-
sion had opened a formal procedure under Article 
88(2) EC, the court came to the conclusion that the 
municipality could not carry out the measure. The 
request had to be granted. The argument brought 
forward by the municipality that the Commission 
had not yet determined that there is actually state 
aid involved in the measure, was rejected by the 
court of appeal. The municipality requested sub-
sequently the Dutch Supreme Court to annul the 
decision by the court of appeal. The Advocate-

(1) This case is referred to as LJ-N AF1407. The appeal is 
registered as LJ-N AO6912.

General (AG) of the Supreme Court has recently 
given its opinion and he touches upon two issues 
regarding the use of Article 88(3) EC.

First, the AG states that the court of appeal appar-
ently has interpreted Community law in such a 
way that an opening of the formal investigation 
procedure under Article 88(2) EC has as such the 
consequence that the measure cannot be executed 
until a final decision has been concluded. The AG 
does not agree with this interpretation. While 
referring to jurisprudence of the ECJ, he reiterates 
that only if all conditions of Article 87(1) EC are 
met, and that thus the measure can be qualified as 
State aid, a measure should be notified under Arti-
cle 88(3) EC.

Secondly, the AG refers to the u-jurisprudence 
of the ECJ: ‘with a view to determining whether 
measures should have been notified to the Com-
mission, a national court may have cause to inter-
pret and apply the concept of aid. In case of doubt, 
it may ask the Commission for clarification. Hav-
ing consulted the Commission, the court must 
decide whether it is necessary to order interim 
measures in order to safeguard the interests of the 
parties pending final judgment’2.

Lesson to be learned?

A quick evaluation of the procedures in the Neth-
erlands shows that undertakings seek recourse to 
a national court. This is a positive sign. First of 
all, because competitors suffering from damage 
can swiftly request for remedies before a national 
court. It is important though that these courts are 
easily accessible, otherwise the procedure becomes 
a high burden. In the Netherlands such access is 
apparently, even with a short delay, not difficult. 
Secondly, private litigation in front of national 
courts could provide increased discipline in the 
field of state aid. If authorities realise that competi-
tors will go to court requesting suspension of non-
notified State aid measures, the authorities will be 
more inclined to notify these measures for reasons 
of legal certainty.

However, as the two examples show, national 
courts do not always find it easy to apply the 
State aid rules. As becomes clear in the first case 
regarding the roll out of the glass fibre network, 
the judge could have not come to the judgement 
had he fully been aware of the jurisprudence. It is 
not decisive that it cannot be excluded that there 
is aid involved. Nor could the court in the second 
case, regarding the financing of a football stadium, 

(2) See C-39/94, SFEI v. La Poste, ECR 1996 Page I-03547. Of 
course, the national court may also refer the case to the 
European Court of Justice.
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simply have stated that at this stage it cannot be 
assumed that there is State aid involved. The court 
should have, according to the ECJ’s jurisprudence, 
verified the aid character of the measure itself. 
Finally, the court of appeal could not have stated 
that the fact that the Commission had asked ques-
tions about the matter implies that the measure is 
qualified as a State aid measure and thus has to be 
notified.

In neither one of the cases the courts actually 
 contacted the Commission. Perhaps the rea-
son is that the courts did not feel a need to con-
fer with the Commission. It can perhaps also be 
explained by the fact that the courts can only ask 
the Commission for information regarding pro-
cedural matters. The Commission will, as stated 
in the Notice, neither go into the substance of the 
individual case nor into the compatibility of the 
measure with the common market. Thus perhaps 
the value of the information which can be obtained 
by the courts, especially in complicated cases, is 
fairly limited.

Yet, this may actually change in the future. The 
Commission has launched a study focusing on the 
enforcement of state aid law at national level and 
the role of national courts. The Commission has 
already announced that if needed, it will consider 
reviewing the ‘Notice on cooperation between 
national courts and the Commission in the state 
aid field’. Finally, the Commission has in its State 
aid action plan further announced that it will 
engage in advocacy to ensure that the rules of state 
aid are fully respected. To this extent, the aware-
ness of company auditors, national market regula-
tors and national Courts of Auditors may also be 
reinforced.

One may conclude that Article 88(3) EC is a useful 
tool for undertakings seeking swift recourse. The 
hindrances to such recourse by the national courts 
will be looked after by the Commission in order 
to improve the cooperation with the courts and to 
strengthen the enforcement of State aid rules on a 
national level where needed. In the future we will 
therefore have perhaps more of these cases. 




