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The Maxmobil Judgment (1): the Court of Justice clarifies the role of 
complainants in Article 86 procedures

Christian HOCEPIED, Directorate-General Competition, unit C-1
 (1) 

On 22 February 2005 the Court of Justice ren-
dered a judgment in case C-141/02 P, Commission 
against T-Mobile Austria GmbH . The Court sets 
aside the judgment of the Court of First Instance 
(CFI) in Case T-54/99 max.mobil v. Commis-
sion (2). In this judgment the CFI had acknowl-
edged an obligation for the Commission to carry 
out a diligent examination of complaints which it 
receives under Article 86(3) of the Treaty and, in 
the relevant case, to inform the complainants of 
the reasons not to initiate proceedings against the 
Member State concerned. The CFI moreover con-
sidered that the Commission had complied with 
this obligation and therefore dismissed the action 
brought by the Austrian mobile operator against 
the Commission. The Commission decided how-
ever to appeal the judgment because it consid-
ered that actions of complainants against a letter 
of the Commission informing them that it would 
not initiate proceedings under Article 86(3) were 
not admissible and that the CFI had erred when 
acknowledging complainants a kind of right of 
judicial review (3) in this area. The judgment of 22 
February 2005 clarifies a question which had been 
debated since nearly 15 years.

1. Background of the Court proceeding
On 14 October 1997 max.mobil (the second GSM 
operator in Austria — now T-mobile) lodged a 
complaint seeking among other things a finding 
that the Republic of Austria had infringed Article 
82 EC in combination with Article 86(1) EC. The 
complaint covered three different issues:

— the fact that Mobilkom, the incumbent Austrian 
operator, did pay the same fee for its licence as 
max.mobil, although it had been granted addi-
tional 1800 MHz frequencies;

— the fact that no 1800 MHz frequencies were 
granted to max.mobil, at the same time;

— the pricing conditions fixed by the Government 
as regards the leased lines provided by Telekom 
Austria to max.mobil, which did not apply to 
Mobilkom.

(1) Judgment of 22 February 2005 in case C-141/02 P, Com-
mission against T-Mobile Austrai GmbH. The opinion of 
the Advocate General Poiares Maduro, favourable neither 
for the Commission nor for the CFI, was delivered on 
21 October 2004. 

(2) [2002] ECR II-313.
(3) Case T 54/99, cited above, paragraph 58.

DG Competition sought the position of the Aus-
trian authorities on the allegations of the com-
plainant and held further discussions with both 
the complainant and the Austrian authorities. 
After these discussions, the Commission decided 
to continue investigating the last two objections — 
which seemed more convincing — and not to pur-
sue the case regarding the first objection. The com-
plainant was informed of that decision by letter of 
11 December 1998. The letter explained that:

‘concerning the amount of the concession fee, the 
Commission considers, on the other hand, that you 
have not produced sufficient evidence of the exist-
ence of a State measure which induced Mobilkom 
to abuse its dominant position. In accordance 
with the policy which it has followed to date, the 
Commission has not commenced Treaty-infringe-
ment proceedings in such cases unless a Member 
State has imposed a higher fee on a new entrant to 
the market than on an undertaking already active 
there (see the Commission Decision of 4 October 
1995 concerning the conditions imposed on the 
second operator of GSM radiotelephony services 
in Italy (OJ L 280 of 23 November 1995)).’

As regards the other two objections, the Commis-
sion eventually achieved, without having to adopt 
a formal decision, that the Austrian Government 
would end the discriminations.

On 22 February 1999, max.mobil appealed the 
Commission’s closure decision to the CFI.

2. Article 86(3) of the Treaty
Article 86 of the EU Treaty entrusts the Com-
mission with a specific surveillance duty “in the 
case of public undertakings and undertakings to 
which Member States grant special or exclusive 
rights”. The Commission must “where necessary, 
address appropriate directives or decisions to 
Member States” which enact or “maintain in force 
any measure contrary to the rules contained in the 
Treaty, in particular to those rules provided for in 
Article 12 and Articles 81 to 89” and favour their 
State owned undertakings or undertakings to which 
they granted exclusive or special rights. However, 
Article 86 does not specify procedural steps, con-
trary to Article 226 for infringement procedures 
or Article 88(2) of the Treaty as regards State aid 
procedures. In addition, the EC Treaty does not 
provide as regards the application of Article 86 
for the adoption of implementing regulations as 
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it does in Article 83 as regards the application of 
the anti-trust rules or in Article 89 as regards the 
application of the State aid rules.

Since the first Article 86(3) Decisions were 
adopted in the eighties, a major question was 
therefore which procedure to follow, and in par-
ticular what rights to give to complainants and 
companies involved. Given that the Article 86(3) 
procedure has, in its area, precisely the same aim 
as the Article 226 procedure, the procedural steps 
of the latter were mutatis mutandis applied to the 
procedure. It is opened via a letter of formal notice 
specifying the legal objections of the Commission 
and is pursued bilaterally with the relevant Mem-
ber State, the objective being ending the breach 
— if possible in a negotiated way — or by adopting 
formal decisions.

This approach was mainly developed in the frame-
work of postal and telecommunications cases 
which make out proportionally the majority of 
Article 86 procedures dealt with until now. Out of 
the 15 Article 86 decisions adopted by the Com-
mission, 7 relate to the telecommunications and 
postal sectors. The last decision was adopted on 20 
October 2004 and liberalises mail consolidation in 
Germany (1).

In 1992, the Court acknowledged the right of the 
undertakings which are the beneficiaries from the 
State measure challenged to be informed and their 
right to challenge Article 86(3) decisions (2). In 
1997, the Court acknowledged that ‘the possibil-
ity cannot be ruled out that exceptional situations 
might exist where an individual or, possibly, an 
association constituted for the defence of the collec-
tive interests of a class of individuals has standing 
to bring proceedings against a refusal by the Com-
mission to adopt a decision pursuant to its super-
visory functions’ under Article 86(1) and (3) (3). 
In its max.mobil judgment of 30 January 2002 (4), 
the CFI went as mentioned a step further: stating 
that the Commission was under a general duty to 
investigate Article 86(3) diligently and impartially 
and that complainants were thus entitled to a kind 
of judicial review of closure decisions under which 
the CFI checks, first, that the information provided 
to the complainant includes a statement of reasons 
which is prima facie consistent and reflects due 
consideration of the relevant aspects of the case, 

(1) Its wording can be found on http://europa.eu.int/comm/
competition/antitrust/cases/decisions/38745/en.pdf.

(2) Judgment of 12 February 1992 ‘courier services’ (Joined 
Cases C-48/90 and C-66/90, Netherlands et al. [1992] 
ECR I-565).

(3) Judgment of 20 February 1997, ‘Bundesverband der 
Bilanzbuchhalter/Commission’, C 107/95, ECR I-947, 
paragraph 25.

(4) Case T 54/99, paragraphs 47-59 .

second, that the facts relied on are materially accu-
rate and, third, that the prima facie assessment of 
those facts is not vitiated by any manifest error 
(5). By doing this, the CFI introduced a clear dis-
tinction between complaints under Article 86 and 
under Article 226. Regarding the latter the Courts 
have consistently ruled that the Commission has 
a discretion under Article 226 which excludes the 
right for individuals either to require that insti-
tution to adopt a specific position or to seek the 
annulment of a refusal to commence proceedings 
against a Member State. This position was main-
tained irrespective of whether the State measure 
complained of is general or individualised in char-
acter. (6)

3. Main arguments advanced by the 
Commission

In its judgment the CFI dismissed the inadmissi-
bility exception raised by the Commission for the 
following grounds:

— in the absence of an act addressed to a Member 
State, as in State aid cases, the Commission’s 
refusal to take action under Article 86(3) EC 
constitutes a decision addressed to the com-
plainant, by analogy with decisions to take 
no further action on a complaint concerning 
infringements of Articles 81 EC and 82 EC (7);

— Article 86(3) always applies in conjunction 
with other provisions; where it is invoked in 
conjunction with Article 82 EC, the complain-
ant is in a position comparable to that of a com-
plainant pursuant to Article 3 of Regulation No 
17 (8) and, in any case, the obligation to under-
take a diligent and impartial examination is 
also justified by the Commission’s general duty 
of supervision, as set out in Article 85(1) EC 
as regards competition, and more generally in 
Article 211 EC (9) and Article 41 of the Union 
Charter of Fundamental Rights;

— the parallel, made by the Commission, with 
Article 226 EC does not go up because Arti-
cle 86(3) EC states that the Commission shall 
adopt appropriate measures where necessary, 
which implies that the power to apply the latter 
provision is not entirely discretionary (10).

(5) Case T 54/99, cited above, paragraph 58.
(6) E.g. Case 247/97 Star Fruit v Commission [1989] ECR 

291, paragraph 11 and order of 14 January 2004 in Case 
T-202/02 Makedoniko Metro v Commission, paragraphs 
43 and 46.

(7) Case T 54/99, cited above, paragraphs 64 to 67.
(8) Case T 54/99, cited above, paragraphs 48 to 51.
(9) Case T 54/99, cited above, paragraph 52.
(10) Case T 54/99, cited above, paragraph 54.
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For these reasons, the CFI distinguished between, 
on the one hand, the obligation to examine com-
plaints diligently and impartially and, on the 
other hand, the obligation to adopt a final deci-
sion addressed to a Member State. As regards the 
latter, the CFI acknowledged that an enforceable 
obligation, permitting an action for failure to act, 
does no more exist under Article 86(3) than under 
Article 226.

The Commission appealed the CFI-judgment on 
15 April 1999 on the grounds that:

— Article 41 of the Union Charter of Fundamen-
tal Rights does not support the Court’s conclu-
sion that there is a general right to examination 
of complaints, and if it did, it would not permit 
the restriction of that right to competition cases. 
(1) Article 41(1) refers to every person’s ‘right 
to have his or her affairs handled impartially, 
fairly and within a reasonable time’. However, 
when exercising its discretion under Article 
86(3) EC, the Commission does not deal with 
the affairs of individuals, but rather acts in the 
general interest; (2)

— a truly general obligation to examine com-
plaints, based on general principles of law and 
enforceable by individuals, is incompatible with 
the consistent case law regarding both Article 
86 EC (with the exception of the TF1 judgment 
(3)) and (without any exception) Article 226 
EC;

— there is no basis in the Treaty or in logic to con-
fine the application of general principles of law 
to a restricted, privileged aspect of Community 
activity, namely competition law and Commu-
nity Courts have always resisted attempts to 
invoke the express procedural rules applicable 
to certain complaints regarding infringements 
of the competition rules in circumstances that 

(1) Case T 54/99, cited above, paragraph 48.
(2) Case T 266/9, VTM v. Commission, [1999] ECR II-2329, 

paragraph 75.
(3) Judgment of 3 June 1999 [1999] ECR II-1757, paragraph 

49, in which the CFI acknowledged on the basis of the 
Bilanzbuchhalter judgment of the Court of Justice that 
complainants in Article 86 procedures are entitled to 
send a letter of formal notice to the Commission asking 
it to take a position on their complaint. The CFI stated 
that, unlike the complainant in the matter which led to 
the judgment in Bundesverband der Bilanzbuchhalter, 
which intended, by means of its action directed against 
the Commission’s refusal to adopt a decision with regard 
to the Federal Republic of Germany, indirectly to force that 
Member State to adopt legislation having general applica-
tion, TF1 only sought to have the Commission define its 
position, pursuant to Article 86 of the Treaty, on the various 
State measures complained of, which it alleges favour two 
particular economic operators who are clearly identified 
and with whom it is in direct competition. 

fall outside their scope of application, includ-
ing the application of Article 86(3) EC to com-
petition matters (4) even in the Bilanzbuch-
halter judgment of the Court of Justice. In that 
judgment the Court of Justice acknowledged 
that the possibility could not be ruled out that 
exceptional situations might exist where an 
individual would have standing to bring pro-
ceedings against a refusal by the Commission 
to adopt a decision pursuant to its supervisory 
functions under Article 86(1) and (3). How-
ever, it expressly excluded that this might be the 
case where an individual sought action under 
Article 86 EC against a State measure of a gen-
eral character. (5)

4. The Court’s findings
The judgment of the Court sets aside the CFI 
judgment of 30 January 2002 for the reason that 
although ‘It follows from paragraph 24 of the judg-
ment in Bundesverband der Bilanzbuchhalter v 
Commission that individuals may, in certain cir-
cumstances, be entitled to bring an action for annul-
ment against a decision which the Commission 
addresses to a Member State on the basis of Article 
90(3) of the Treaty if the conditions laid down in 
the fourth paragraph of Article 230 EC (i.e. ‘of direct 
and individual concern’ to the applicant) are satis-
fied’ it follows ‘from the wording of Article 90(3) of 
the Treaty and from the scheme of that article as a 
whole that the Commission is not obliged to bring 
proceedings within the terms of those provisions, as 
individuals cannot require the Commission to take 
a position in a specific sense’ (6) and that ‘The fact 
that max.mobil has a direct and individual interest 
in annulment of the Commission’s decision to refuse 
to act on its complaint is not such as to confer on it a 
right to challenge that decision. The letter by which 
the Commission informed max.mobil that it was not 
intending to bring proceedings against the Republic 
of Austria cannot be regarded as producing binding 
legal effects, with the result that it is not a challenge-
able measure that is capable of being the subject of 
an action for annulment’ (7).

In summary, the reasoning of the Court is the fol-
lowing:

— max.mobil fulfils the criterion set out in Article 
230 to bring a case to the Court since it has ‘a 
direct and individual interest’;

(4) See e.g. Case T32/94 Ladbroke v Commission [1994] ECR 
II-1015., paragraph 43; Case C-422/97 P Sateba v Com-
mission [1998] ECR I-4913, paragraph 42; Case C-59/96 
P, Koelman v Commission [1996] ECR II-1, paragraph 58.

(5) Case C-107/95 P [1997] ECR I-947, paragraphs 25 
and 26.

(6) Paragraphs 68 and 69.
(7) Paragraph 70.



56 Number 2 — Summer 2005

Antitrust

— however, since a letter of the Commission 
informing a complainant that it will close a case 
‘cannot be regarded as producing binding legal 
effects’ the relevant act was not challengeable.

Given that the 1999 Bilanzbuchhalter judgment 
also concerned an appeal against a Commission 
decision to close a complaint, it seems that the 
Court of Justice wanted to correct its previous 
case-law and now decided, in line with the position 
of the Commission at the Court, to assimilate the 
handling of Article 86(3) cases in the Article 226 
procedure, as regards the absence of locus standi of 
complainants to challenge Commission’s decisions 
to file their complaints.

In this regard, the Court also rejected the distinc-
tion made by the CFI between the obligation of the 
Commission to examine complaints diligently and 
impartially and the obligation to adopt a final deci-
sion addressed to a Member State.

5. Conclusions from the judgment

The above-mentioned conclusion is of consid-
erable importance from the point of view of the 
Commission’s handling of complaints invoking 
Article 86. Most complaints based on Article 86 
are closed (1), either because the alleged objections 
do not appear to be substantiated or because, as in 
the max.mobil procedure, positive results can be 
reached during the discussions with the concerned 
Member State. The judgment brings an end to the 
uncertainty which resulted from previous judg-
ments and in particular from the vague ‘excep-
tional circumstances’ concept introduced by the 
1999 Bilanzbuchhalter judgment. The max.mobil

(1) For example, in 2004, while only one formal decision fin-
ding an infringement was taken by the Commission, 12 
complaints were closed because considered unfounded or 
such as not to justify the opening of formal proceedings 
against the Member State in question.

judgment provides now a clear criterion. Only 
Article 86(3) decisions producing binding legal 
effects can be challenged. Procedural decisions not 
to pursue the investigation of a complaint can thus 
not be challenged given that they have no binding 
effects.

On the other hand, the judgment does not affect 
the legitimate interest of complainants to be 
informed by the Commission of its decision not 
to take up complaints and its grounds to do so. 
Both under Article 226 or Article 86(3), the Com-
mission’s practice is to examine complaints with 
diligence and, in the relevant case, to inform the 
complainants timely of its intention and the rea-
sons not to take up complaints. In this regard, the 
Court of justice took note in the max.mobil judg-
ment ‘that the Commission acknowledges that it is 
under an obligation to carry out a diligent examina-
tion of complaints which it receives in the area’ (2). 
Given that complaints are a major source of infor-
mation to monitor the implementation of EU law 
in the Member States, the Commission has obvi-
ously an interest in handling complaints seriously. 
Otherwise aggrieved parties would be dissuaded 
to lodge complaints to the Commission, and the 
latter would be deprived of this source of informa-
tion (3).

The judgment therefore strikes a good balance 
between the rights of complainants to be informed 
and the necessary margin of discretion of the 
Commission to seek solutions with Member States 
instead of adopting formal decisions or to file com-
plaints which it does not consider sufficiently sub-
stantiated, margin of discretion which is also nec-
essary to prioritize the allocation of its resources.

(2) Paragraph 53.
(3) In the application of the anti-trust rules the Commission 

also attaches great importance to ‘useful market informa-
tion’ as defined in Commission Regulation 773/2004 — 
see Commission Notice on the handling of complaints by 
the Commission under Article 81 and 82 of the EC Treaty, 
published in the Official Journal C 101, 27.4.2002, pages 
65-77 and the Commission’s webpage: http://europa.
eu.int/dgcomp/info-on-anti-competitive-practices.




