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The Court of First Instance rejects Microsoft's request for interim
measures concerning the Commission's decision of 24 March
2004

Cecilio MADERO, Nicholas BANASEVIC, Christoph HERMES,
Jean HUBY and Thomas KRAMLER,
Directorate General Competition, unit C-3

1. The decision

On March 24 2004, the Commission adopted a
decision in Case COMP/C-3/37.792 — Microsoft
— by which it concluded that Microsoft had
abused its dominant position in PC operating
systems in contravention of Article 82 EC by (i)
refusing to provide interoperability information
necessary for competitors to be able to effectively
compete in the work group server operating
system market and (ii) tying to its dominant PC
operating system its streaming media player,
Windows Media Player. The Commission
imposed a fine of EUR 497.196,304 on Microsoft
and ordered Microsoft to bring to an end its
infringement of Article 82 EC (Article 4 of the
Decision). More specifically, the Commission
ordered Microsoft to (i) provide to interested
undertakings the interoperability information
necessary to build work group server operating
systems that fully interoperate with the Windows
PC operating system, such supply having to be
carried out on reasonable and non-discriminatory
terms (‘the interoperability remedy’, Article 5 of
the Decision) and (ii) to offer a full-functioning
version of its PC operating system which does not
incorporate Windows Media Player (‘the tying
remedy’, Article 6 of the Decision). The Decision
also foresees the establishment of a monitoring
mechanism to oversee Microsoft's implementation
(Article 7 of the Decision). Microsoft was granted
a deadline of 120 days to implement the
interoperability remedy and a deadline of 90 days
to implement the tying remedy (1).

2. The order of the President of the

Court of First Instance (2)

2.1. The procedure

On June 7 2004, Microsoft filed an application for
annulment of the Decision with the Court of First

Instance (‘CFI’). Additionally, on June 25 2004,
Microsoft filed an application with the President of
the CFI pursuant to Art 242 EC for the suspension
of the operation of Articles 4, 5(a), 5(b), 5(c) and
6(a) of the Decision until the CFI rules on its appli-
cation for annulment. Microsoft's application for
suspension, which is the subject of the present
article, was thus limited to the suspension of the
interoperability and the tying remedy, and did not
relate to the fine or the monitoring mechanism.

As the various time-limits imposed on Microsoft
by the Decision would have elapsed during the
procedure on interim measures, the Commission
decided on June 25 2004 not to enforce Articles
5(a) to 5(c) and 6(a) of the Decision pending the
outcome of the interim measures proceedings
before the President of the CFI. The Commission
nevertheless highlighted that this partial stay of
enforcement of the Decision did not affect the rele-
vant time-limits prescribed by the Decision. The
Commission noted that, as a result, were an order
of the President of the CFI rejecting Microsoft's
application to be taken after these time-limits had
elapsed, Microsoft would have to comply with the
Decision immediately thereafter.

During the proceedings before the President of the
CFI, fifteen organisations were granted leave to
intervene in favour of the parties (five on the
Commission's side). Two of these interveners
(Novell and the Computer & Communications
Industry Association, ‘CCIA’), which had both
intervened in favour of the Commission, withdrew
their intervention after having entered into finan-
cial settlements with Microsoft. However, the
parties to the proceedings agreed that the written
and oral submissions by Novell and CCIA should
remain part of the file and that the President should
be able to rely on them for his appraisal of the case.

The order of the President of the CFI on
Microsoft's application for suspension was finally

(1) For a more detailed discussion of the Decision, please refer to the Competition Policy Newsletter 2004, Number 2.

(2) Order of the President of the Court of First Instance of 22 December 2004 in Case T-201/94 R, Microsoft, not yet reported.



issued on December 22 2004. Microsoft's applica-
tion for suspension was dismissed in its entirety.

The following paragraphs highlight some of the
President's findings with respect to the dismissal of
the requested suspension of the interoperability
and tying remedy. For its application for interim
measures to succeed, Microsoft had to establish a
prima facie case and to prove that the circum-
stances of the given case gave rise to urgency. In
case Microsoft were to prove both a prima facie
case and urgency, the President would then have to
balance the interests of Microsoft against the
Commission's interest in preserving effective
competition.

2.2. The interoperability remedy

2.2.1. Prima facie case

In arguing that it had a prima facie case as regards
the suspension of the interoperability remedy,
Microsoft presented three pleas. First, Microsoft
argued that the Decision did not fulfil the condi-
tions laid down by the Court of Justice in the IMS
Health judgment (1) for the qualification of a
refusal to licence intellectual property rights as an
abuse prohibited by Article 82 EC. Second,
Microsoft claimed that it had not refused the
interoperability information at issue, since the
request by Sun Microsystems on which the
Commission relied to establish such a refusal was
not sufficiently clear. Third, the Decision was, in
Microsoft's view, inconsistent with the TRIPS
Agreement (‘Agreement on trade-related aspects
of intellectual property rights’).

On the second plea, the President concluded that
Microsoft had not established prima facie that the
Commission had erred in defining the scope of
Sun's request (para. 200 of the order). As regards
TRIPS, the President found that Microsoft in its
application for interim measures had not suffi-
ciently expanded on this claim for the President to
be able to make a proper ruling (para. 201 of the
order). Microsoft's arguments concerning TRIPS
were indeed not described in its application for
suspension, which merely cross-referred to
Microsoft's application for annulment, and in a
subsequent filing to the Court, Microsoft devel-
oped these arguments in an annex, rather than
developing them in the body of its submission. The
President confirmed the procedural rule that argu-
ments that are not properly fleshed out in the body
of the applicant's submission should be disre-
garded (paras. 86 and 88 of the order).

Consequently, in his examination of Microsoft's
prima facie case, the President focused on whether
the Commission correctly qualified Microsoft's
refusal to supply interoperability information as an
abuse of Art 82 EC. In this respect, the President
came to the conclusion that a series of questions of
principle had to be addressed in this context that
could not be decided in summary interim measures
proceedings and that therefore Microsoft's argu-
ments as to this plea could not be rejected outright
as unfounded.

The main questions that the President identified as
deserving a closer examination, without prejud-
ging the assessments to be made in the main case
are as follows. A first question was whether the
conditions set out in the IMS Health judgment are
necessary or merely sufficient to justify compel-
ling licensing of intellectual property rights (para.
206 of the order).

Another question was whether the nature of the
protected information must be taken into account
when ordering the disclosure of information (para.
207 of the order). The President concluded on this
point by stating that account would have to be
taken of the value of the underlying investment,
the value of the information concerned to the
dominant undertaking and the value transferred to
competitors in the event of disclosure (para. 207 of
the order).

The last question the President identified in
connection with the prima facie case was whether
the requirements for licensing of intellectual prop-
erty rights set out in the IMS Health judgment were
satisfied in the present case. In that regard, the
President identified two sources of dispute
between the parties that he considered sufficiently
serious to constitute a prima facie case.

The first of these two sources of dispute was, in
relation to the criterion developed in IMS Health
that the requested input must be indispensable to
viably compete. In this regard, the President noted
that the disagreement between the parties boiled
down to whether the information requested from
Microsoft was actually necessary for inter-
operability as defined in Directive 91/250 on the
legal protection of computer programs. The Presi-
dent underscored that, in order to answer this ques-
tion, a thorough examination of the elements of
fact in the light of the applicable legislation would
be necessary.
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The second source of dispute in applying the
criteria developed in IMS Health that the President
identified related to Microsoft's argument that its
refusal was objectively justified. In this respect,
the President noted that the Court dealing with the
substance of the case would have to assess whether
the Commission had committed a manifest error in
the evaluation of the interests involved in this case,
in particular in connection with the protection of
the intellectual property rights relied on and the
requirements of free competition enshrined in the
EC Treaty.

2.2.2. Urgency

For an applicant to pass the legal test for interim
measures as regards urgency, he must demonstrate
that he will suffer serious and irreparable damage
without the suspension. In this respect, Microsoft
claimed that the implementation of the Decision
would (i) harm its intellectual property rights (ii);
interfere with its commercial freedom; and (iii)
irreversibly alter market conditions.

As regards the alleged infringement of Microsoft's
intellectual property rights, the President found
that the mere ‘breach of the exclusive preroga-
tives’ of a holder of intellectual property rights
entailed by an order to license these rights could
not in itself constitute a serious and irreparable
damage because otherwise, the urgency require-
ment would always be fulfilled in cases where
intellectual property licensing is ordered (para.
250 of the order). In order to establish urgency, the
applicant must show that the interference with its
intellectual property rights creates harm to it that
goes beyond the making available of protected
information by way of licensing. In this respect,
Microsoft argued that it would be required to
disclose information on the internal structure and
innovative aspects of its products. However, the
President concluded that there was not sufficient
evidence to prove that the information that
Microsoft would have to disclose would reveal
more than is necessary to ensure interoperability.
There was also no risk that the information in ques-
tion could be used by Microsoft's competitors to
clone its products (para. 289 of the order).

Furthermore, Microsoft contended that the infor-
mation it had to disclose would end up in the
public domain without Microsoft being able to
control its use, and that products built on the basis
of the disclosed information would remain in the
distribution channel for a long time. As regards the
first of these arguments, the President noted that
Microsoft could introduce appropriate contractual
safeguards in its licence agreements to prevent
breaches of confidentiality by its licensees. As

regards the second argument, the President stated
that the economic impact of the products
remaining in the distribution channel would be
limited in time, essentially because the products
remaining in the distribution channel would over
time become technologically obsolete (paras. 282
and 285 of the order).

As regards Microsoft's assertion that it would be
forced to alter its business policy, the President
first pointed out that any decision requiring a
dominant undertaking to bring an abuse of its
dominant position to an end entails a change in its
business policy. The President clarified that where
an applicant invokes an interference with its busi-
ness freedom in order to demonstrate that such a
decision by the Commission must be suspended, it
has to prove either that it would be prevented from
resuming its initial business policy were the Deci-
sion to be annulled, or that the interference with its
business policy would bring about serious and
irreparable damage of another kind (paras. 291 and
293 of the order). The President concluded that
Microsoft had failed to prove any of these specific
circumstances. In particular, the President stressed
that the disclosure of information of the same kind
as the interoperability information at stake in this
case was not an exceptional course of action to
take for Microsoft, which had made similar disclo-
sures in the past, and was making similar disclo-
sures at present, notably under the US Settlement
and under an agreement with Sun which was
signed shortly after the Decision (para. 302 of the
order). The President concluded that in view of
these disclosures already offered by Microsoft, the
Decision would not lead to a significant change of
business policy on its part (para. 301 of the order).

As a last argument to support its claim for urgency
with regard to the interoperability remedy,
Microsoft maintained that mandatory licensing
would irremediably alter the prevailing market
conditions since the disclosure of the information
at stake would reveal important aspects of its
product design, and competitors would be allowed
to reproduce functionalities which Microsoft had
developed through its research and development
efforts. With regard to this argument, the President
reiterated that Microsoft had not proven to the
requisite legal standard that the use which compet-
itors could make of the disclosed information
under the Decision would go beyond the use for
mere interoperability purposes. Furthermore,
Microsoft did not adduce evidence to support its
contention that market conditions would be
altered, let alone demonstrate how it would be
prevented from regaining market shares lost as a
result of the remedy (para. 319 of the order).

Number 1 — Spring 2005 55

Competition Policy Newsletter
A

N
TITR

U
S
T



2.3. The tying remedy

2.3.1. Prima facie case

In support of its prima facie case as regards the
tying remedy, Microsoft relied on five arguments.
First, Microsoft contended that the Commission
applied a speculative theory on tying, in particular
in basing its analysis on the foreclosure effects
which stem from the ubiquitous distribution of
Windows Media Player resulting from its bundling
with the Windows PC operating system. Second,
Microsoft maintained that the Commission did not
take the advantages of bundling Windows Media
Player with the Windows PC operating system
sufficiently into account. Third, Microsoft claimed
that the Decision failed to establish an infringe-
ment of Art 82 EC. Fourth, Microsoft argued that
the Decision was a breach of the Community's
obligations under the TRIPS Agreement; and,
fifth, Microsoft asserted that the remedy imposed
by the Decision was disproportionate.

Two of Microsoft's arguments on the prima facie
case, namely those on TRIPS and the alleged
disproportionate nature of the remedy were
dismissed by the President at the outset as having
not been described in sufficiently clear terms to
constitute a prima facie case. This was in partic-
ular due to a procedural mistake committed by
Microsoft similar to that concerning its TRIPS
argument with respect to the interoperability
remedy (paras. 392 and 393 of the order).

As regards the other arguments brought forward
by Microsoft, the President found that they could
not be regarded as prima facie unfounded and that
because of the complexity of the issues raised,
these questions would have to be resolved in the
course of the main action. The President then high-
lighted the questions he considered as particularly
relevant for the main case.

The first point the President deemed to be impor-
tant for the main action was whether “the Commis-
sion may rely on the probability that the market
will ‘tip’ as a ground for imposing a sanction in
respect of tying practiced by a dominant under-
taking where that conduct is not by nature likely to
restrict competition, should that be the case”
(para. 400 of the order). In other words the Presi-
dent saw a need to clarify in the main action
whether the Commission may partly rely on a
prospective analysis of the risks for competition
resulting from tying.

A second point that the President raised as a ques-
tion that merited closer examination in the main
action is ‘whether any positive effects associated
with the increasing standardisation of certain prod-
ucts may constitute objective justification or
whether, as the Commission contends, the positive
effects of standardisation may be accepted only
when they result from the operation of the compet-
itive process or from decisions taken by standard-
isation bodies’ (para. 401 of the order).

Other questions that in the eyes of the President
would have to be addressed in the main case were
whether the Commission conducted a manifest
error in appraising the impact of ‘indirect network
effects’ on the competitive process in the media
player market and whether the fact that for many
years, Microsoft and other manufacturers have
integrated certain media functionalities in their PC
operating systems backs Microsoft's assertion that
Windows Media Player and the Windows PC
operating system constitute two different products
(paras. 402 and 403 of the order).

2.3.2. Urgency

To establish urgency, Microsoft relied on two
main arguments. First, Microsoft maintained that
the unbundling remedy imposed by the Decision
would interfere with its commercial freedom by
forcing it to abandon its ‘basic design concept’ for
the Windows PC operating system which consti-
tutes a uniform and well-defined platform on
which applications can run. Second, Microsoft
claimed that the implementation of the Decision
would damage its reputation as ‘a developer of
quality software products’.

As regards the alleged damage to the Windows
‘basic design concept’, Microsoft argued that
serious and irreparable damage would derive from
(i) the costs associated with developing an
unbundled version of Windows, (ii) the placing on
the market of the unbundled version causing
uncertainty for third parties and reducing the
appeal of Windows and (iii) long-lasting effects
going beyond any annulment of the Decision if the
unbundled version sold in significant quantities.

The President rejected the arguments relating to
Microsoft's ‘basic design concept’ on the
following grounds. Research and development
costs constitute mere financial damage which in
principle cannot be taken into account when
assessing serious and irreparable damage in an
interim measure case (1). Microsoft did not adduce
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sufficient evidence to back its assertion that the
uncertainty about the uniformity of the Windows
platform resulting from the marketing of an
unbundled version of Windows would reduce the
appeal of Windows to final consumers or
Microsoft's customers (para. 419 of the order). Nor
did Microsoft show that third parties would no
longer design products for the Windows platform
in the event that an unbundled version of Windows
was brought to the market (para. 417 of the order).
As to the alleged long-lasting effects of a signifi-
cant distribution of the unbundled version, the
President emphasised that Microsoft constantly
held such a scenario to be very unlikely. Moreover,
he endorsed the Commission's argument that in
case of annulment of the Decision, Microsoft
would be able to update its operating system in
order to distribute Windows Media Player and,
consequently, to restore at least to a very large
extent the tying of Windows Media Player with its
operating system (para. 440 of the order).

Concerning the possible damage to Microsoft's
reputation, Microsoft referred to alleged malfunc-
tions of the unbundled version of Windows. These
malfunctions would be twofold. On the one hand,
the functioning of the Windows operating system
itself would be affected; on the other hand, certain
applications and websites which call upon
functionalities of Windows Media Player would
not work properly.

The President first observed that functionalities
absent from Windows because of the absence of
Windows Media Player could ‘be replaced to a
reasonably large extent’ through the installation of
third party media players (para. 448 of the order).
The same applied as regards malfunctions of appli-
cations and websites. In addition, the President
noted that there were ‘strong incentives for
website and applications designers who currently
rely on Windows Media Player to encourage users
to download the software [Windows Media
Player] or to distribute it themselves under the
licenses normally granted by Microsoft for that
purpose’ (para. 449 of the order). The President
concluded that it had ‘not been demonstrated that
the problems invoked by Microsoft could not be
avoided, at least to a large extent’ (para. 453 of the
order). To the extent that some minor problems
alleged by Microsoft were to persist, Microsoft
had not shown that consumers would necessarily
view these malfunctions as unforeseen and not as a
logical consequence of the absence of a media
player in the operating system. This was all the
more the case since Microsoft was in a position to
inform its customers about the difference between
the bundled version (with a media player) and the

unbundled version (operating system only) (para.
454 of the order). The President concluded that
Microsoft had not adduced evidence to demon-
strate the defects it identified would be likely to
have a substantial effect on the perception of the
product by final consumers and customers. The
President was therefore unable to evaluate the real
consequences of these alleged problems on
Microsoft's reputation. Even in the event that there
was a risk of serious harm to Microsoft's reputa-
tion, the President found that there would be no
structural or legal obstacles which would hinder
Microsoft to implement publicity measures which
would restore its reputation, should the Decision
be annulled (para. 465 of the order).

Further Microsoft arguments relating to alleged
damage to its trade marks and breach of its copy-
right were dismissed by the President. As regards
trade marks, the President held that he obtained no
evidence on the actual perception of the Windows
trade mark from Microsoft and reiterated that
Microsoft had not demonstrated that potential
malfunctions resulting from the remedy would
have a negative and significant effect on the
perception of final consumers. The President
rejected the copyright argument because it was too
vague and not sufficiently developed by Microsoft
(paras. 468 to 474 of the order). In summary, the
President found that Microsoft had failed to
demonstrate that the implementation of the tying
remedy would be likely to cause serious and irrep-
arable damage to Microsoft.

3. Conclusion

As is customary for summary proceedings on
interim measures, the order of the President of the
CFI focuses on the requirement to establish
urgency. It is interesting that the President did not
enter into the exercise of balancing the interest of
the parties given that Microsoft was unable to
prove that a serious and irreparable damage would
result from the implementation of the remedies
imposed by the Decision. As regards the prima
facie case, the President was very careful not to
prejudge the assessments that will have to be
carried out by the Court in the main case. As
regards urgency, the President refused to lower the
burden of proof for the establishment of risk of
serious and irreparable damage. This is essential to
the effective enforcement of EC Competition law,
in particular in markets such as the ones identified
in the Decision, which are both fast-moving
(which can lead to a sweeping impact of the anti-
competitive behaviour in a short period of time)
and which exhibit high barriers to entry (which
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may make the harm to the competitive structure
brought about by an abuse of a dominant position
to a large extent irreversible).

On January 24 2005, Microsoft announced that it
would not appeal the order to the President of the
Court of Justice.
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