
The Court of Justice rules for the first time on Article 21(3)
of the Merger Regulation (1) in case C-42/01 Portuguese Republic
v. Commission (2)

Téa MÄKELÄ, Directorate-General Competition, unit E-3

On 22 June 2004, the Court of Justice rendered a
judgement in case C-42/01 Portuguese Republic
v. Commission. The Court upheld the Commission
decision of 22 November 2000 adopted against the
Portuguese Republic on the basis of Article 21(3)
of the Merger Regulation (‘Decision’). The Deci-
sion was taken in the context of the examination of
a concentration notified to the Commission. In its
Decision, the Commission obliged the Portuguese
Government to take the necessary measures to
comply with Community law and withdraw two
decisions (‘despachos’ of 5 July 2000 and
11 August 2000) the Government took to oppose a
proposed concentration, which had a Community
dimension, on the basis of national legislation on
privatisation. The present judgement marks the
first ruling by the Court of Justice on Article 21(3)
of the Merger Regulation (3). The background to
this judgement and some of the key findings of the
Court are briefly analysed below.

1. Background to the Court proceeding

In July 2000, the Commission received a notifica-
tion of a concentration by which the Portuguese
company Secil Companhia Geral de Cal e
Cimentos SA (‘Secil’) and the Swiss Holderbank
group (‘Holderbank’) intended to acquire the
whole of the shares in the Portuguese cement
manufacturer Cimpor Cimentos de Portugal SGPS
(‘Cimpor’). Cimpor had been nationalised in
1970s but had been largely privatised in the 1990s.
Through a public bid announced in June 2000,
Secil and Holderbank sought to take control of
Cimpor with a view to dividing the company on a
geographical basis. Holderbank's offer to purchase
part of Cimpor had a Community dimension
within the meaning of the Merger Regulation,
whereas Secil's bid for the other part of Cimpor did
not. Consequently, only the acquisition by

Holderbank of its part in Cimpor fell within the
scope of the Merger Regulation.

Subsequent to the notification of the transaction to
the Commission (4), the Portuguese Government
refused to authorise the proposed transaction on
the basis of national legislation on privatisation
and adopted two decisions (‘despachos’ of 5 July
and 11 August 2000) to that effect. These deci-
sions were taken in application of Decree Law
380/93, according to which acquisition of shares
representing more than 10% of the share capital
with voting rights in companies that will be priva-
tised is subject to previous authorisation by the
Ministry of Finance. Pursuant to Article 4 of the
Decree Law, the authorization shall be justified
considering the objectives of Article 3 of the
Framework Law on Privatisation No 11/90.

In September 2000, a letter by the Commissioner
was addressed to the Minister of Finance indi-
cating that the Portuguese Republic appeared to
have failed to fulfil its obligations under Article
21(3) of the Merger Regulation by deciding to
reject the proposal by Secil and Holderbank to
acquire Cimpor without informing the Commis-
sion of its reasons and without giving it the oppor-
tunity to assess the compatibility of those reasons
with Community legislation before adopting the
measures in question. In October 2000, the
Minister of Finance replied that he had applied
Decree-Law No 380/93 to the takeover bid by
Secilpar and Holderbank. The contested Decision
was adopted in November 2000.

In the Decision, the Commission found that none
of the three legitimate interests set out in the
second subparagraph of Article 21(3) were appli-
cable and that the Portuguese Republic had failed
to observe the procedure laid down in Article 21(3)
of the Merger Regulation. The Commission there-
fore found that the Portuguese Republic had acted

Number 1 — Spring 2005 19

Competition Policy Newsletter
A

R
TIC

LE
S

(1) Council Regulation (EEC) No 4064/89 of 21 December 1989 (‘Merger Regulation’) now repealed by Council Regulation (EC)
No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (‘The EC Merger Regulation’) entered
into force on 1 May 2004; See corresponding Article 21(4) of the EC Merger Regulation.

(2) Judgement of 22 June 2004 in case C-42/01 Portuguese Republic v. Commission. The Hearing was held in September 2003 and the
Opinion of Advocate General Tizzano, positive to the Commission, was issued in January 2004.

(3) In 1999, the Commission adopted a decision against the Portuguese Republic pursuant to Article 21(3) in the context of merger
case IV/M.1680-BSCH/A. Champalimaud. Proceedings before the Court were commenced but withdrawn at an early stage.

(4) Case No. COMP/M.2054–Secil/Holderbank/Cimpor.



in breach of that provision and required it to with-
draw its decisions of 6 July and 11 August. The
Portuguese Republic failed to comply with the
Decision.

Subsequently, in January 2001, Secil and
Holderbank withdrew their notification to the
Commission and abandoned their merger plans.

In February 2001, the Portuguese Republic
brought an action for annulment to the Court of
Justice of the Commission decision based on
Article 21 of the Merger Regulation.

In this context it should be noted that, during the
Court proceedings, on 4 June 2002, the Court of
Justice rendered its judgement in Case C-367/98.
In that action, the Commission challenged on the
basis of internal market rules, inter alia, Portu-
guese Law No.11/90 as well as Decree Law
No. 380/93. The Court found the Portuguese rules
providing for a manifestly discriminatory treat-
ment of investors from other Member States with
the effect of restricting free movement of capital.
As to the argument based on the need to safeguard
the financial interests of the Portuguese Republic,
the Court held that it was settled case-law that such
economic grounds, put forward in support of a
prior authorisation procedure, cannot serve as
justification for restrictions on freedom of move-
ment. By adopting and maintaining in force, in
particular, Law No 11/90 and Decree Law No 380/
93, the Portuguese Republic had failed to fulfil its
obligations under Article 73 B (now Article 56) of
the Treaty.

The contested Decision in the present proceedings
challenged the application of Decree-Law 380/93
to a specific case.

2. Article 21(3) of the Merger Regulation

The Merger Regulation provides the framework
for the assessment of concentrations that have a
Community dimension and ruling on their compat-
ibility with the common market from the competi-

tion policy point of view. In relation to the
Member States, this competence is exclusive and
finds explicit expression in the first and second
paragraphs of Article 21, which read as follows:

‘1. Subject to review by the Court of Justice, the
Commission shall have sole competence to take
the decisions provided for in this Regulation.

2. No Member State shall apply its national
legislation on competition to any concentration
that has a Community dimension. […]’

While preserving the exclusive competence of the
Commission to review the effects of concentra-
tions having a Community dimension on competi-
tion, the Merger regulation allows Member States
to review the compatibility of mergers with other
policy interests, provided they are compatible with
Community law.

Therefore, Article 21(3) provides that

‘3. Notwithstanding paragraphs 1 and 2,
Member States may take appropriate measures
to protect legitimate interests other than those
taken into consideration by the Merger Regula-
tion and compatible with the general principles
and other provisions of Community law
(emphasis added).’

The three specific categories of interests, which
are explicitly identified as legitimate in
Article 21(3) are ‘public security’ (1), ‘plurality of
media’ (2) and ‘prudential rules’ (3).

In this context it needs to be noted that the claim by
a Member State of ‘a legitimate interest’ creates no
new rights for the Member State. It is restricted to
the recognition in Community law of the Member
State's present reserved powers to intervene in
certain aspects of concentrations affecting the
territory coming within their jurisdiction on
grounds other than those covered by the Merger
Regulation (4).
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(1) The reference ‘public security’ is made without prejudice to the provisions of Article 296 of the Treaty on national defence, which
allow a Member State to intervene in respect of a concentration which would be contrary to the essential interests of its security and
is connected with the production of or trade in arms, munitions and war material. Moreover, there may be wider considerations of
public security, in the sense of Article 297 and 30 of the Treaty, in addition to defence interests in the strict sense. The requirement
for public security, as interpreted by the Court of Justice, could cover security of supplies to the country in question of a product or
service considered of vital or essential interest for the protection of the population’s health; Notes on Council Regulation (EEC)
4064/89 with a view to clarifying the scope of certain articles.

(2) ‘Plurality of media’ recognises the legitimate concern of Member States to maintain diversified sources of information for the
purpose of plurality of opinion and multiplicity of views; Notes on Council Regulation (EEC) 4064/89 with a view to clarifying the
scope of certain articles.

(3) ‘Prudential rules’ relate in particular to financial services and refer to the application of rules normally confined to national bodies
for the surveillance of banks, stock broking firms and insurance companies. Prudential rules concern the good repute of
individuals, the honesty of transactions and the rules of solvency; Notes on Council Regulation (EEC) 4064/89 with a view to
clarifying the scope of certain articles.

(4) Notes on Council Regulation (EEC) 4064/89 with a view to clarifying the scope of certain articles.



Article 21(3) further provides (1) that ‘any other
public interest’, which a Member State wishes to
protect, ‘must be communicated to the Commis-
sion by the Member State concerned and shall be
recognised by the Commission after an assessment
of its compatibility with the general principles and
other provisions of the Community law before the
measure to protect such an interest is taken by the
Member State (emphasis added)’. The Commis-
sion has a time limit of one month (2) from the
communication of the claimed public interest to
make its assessment and inform the Member State
of its decision.

For the Commission to recognise the compatibility
of the public interest claimed by a Member State
with the general principles and other provisions of
Community law, it is important that prohibitions
or restrictions placed on concentrations should not
constitute a form of arbitrary discrimination or a
disguised restriction in trade between Member
States. In addition, measures which may be taken
by the Member States must satisfy the criterion of
appropriateness for the objective and must be
limited to the minimum of intervention necessary
to ensure protection of the legitimate interest in
question. Therefore, where alternatives exist, the
measure should be chosen which is objectively the
least restrictive to achieve the end pursued (3).

3. The main arguments advanced by

the Commission

In the Decision, the Commission argued that the
structure of Article 21(3) is built on the balance
between on the one hand the Member State being
under an obligation to communicate to the
Commission in advance ‘any other public interest’
and to withhold from adopting measures to protect
such interests, and, on the other hand, the Commis-
sion being under an obligation to assess and render
a decision as to the compatibility of the claimed
interest with the general principles and other
provisions of Community law within a short dead-
line.

The Commission held that Article 21(3) would be
deprived of all its effect if, as a result of the
absence of communication of the claimed public
interest, the Commission was not entitled to assess
whether a measure adopted by a Member State was
justified by one of the interests expressly consid-
ered as legitimate by Article 21(3). Member States
could easily avoid the scrutiny of the Commission

by not communicating such measures. The Com-
mission therefore considered that Article 21(3)
should be interpreted in the sense that, irrespective
of whether a measure is communicated, the
Commission is entitled to adopt a decision
assessing whether a measure not covered by one of
the three interests mentioned in Article 21(3)
should be recognised as compatible with the
Treaty.

The Commission stated that the arguments under-
lying the two decisions opposing the concentration
were encapsulated in the text of the second deci-
sion referring to the objective of Decree-Law No
380/93, according to which it is necessary ‘to
protect development of the shareholding struc-
tures in companies undergoing privatisation with
a view to reinforcing the corporate capacity and
the efficiency of the national production apparatus
in a way that is consistent with the economic policy
guidelines in Portugal’.

The Commission held that this objective is not one
of the interests (public security, plurality of the
media and prudential rules) regarded as intrinsi-
cally legitimate for the purposes of the second
paragraph of Article 21(3) of the Merger Regula-
tion. By adopting the decisions declining to
authorise the acquisition of more than 10% of the
shares in Cimpor, the Portuguese Republic, in the
Commission's view, in effect prohibited the acqui-
sition and thereby raised barriers to the freedom of
establishment and free movement of capital
enshrined in the Treaty, which could not be
considered warranted under any essential grounds
of public interest recognised in the case-law of the
Court of Justice. In any event, the Portuguese
Government had not advanced any such grounds.
The interest underlying the two decisions of the
Portuguese Minister of Finance, which were not
notified to the Commission contrary to Article
21(3) of the Merger Regulation, were thus found to
be incompatible with Community law.

One of the essential questions for the Commission
in these proceedings was whether the Commission
had the competence to adopt an Article 21(3) Deci-
sion under these circumstances or should have
reverted to an infringement procedure under
Article 226 of the Treaty, as argued by the Portu-
guese Republic in its action for annulment of the
Commission decision. The Commission main-
tained that Article 21(3) should be interpreted as
covering a situation where the Member State has
not communicated to the Commission the public
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(1) See paragraph 3, subparagraph 3, of Article 21; now of Article 21(4) of The EC Merger Regulation.

(2) Pursuant to Article 21(4) of The EC Merger Regulation, the time limit is 25 working days.

(3) Notes on Council Regulation (EEC) 4064/89 with a view to clarifying the scope of certain articles.



interest, other than public security, plurality of the
media or prudential rules, it intends to protect prior
to taking the measures.

4. The Court's findings

As regards the preliminary question raised by the
Portuguese Republic, the Court considered that
withdrawal of the notification (11 January 2001)
after the adoption of the Commission's decision
cannot in any circumstances cause that decision to
lapse. The decision thus continued to exist and to
form the subject matter of the action brought by the
Portuguese Government (1). The Court then went
on to analyse whether the Commission was enti-
tled to adopt the contested decision.

The Court first recalled that the Merger Regulation
is based on the principle of a precise allocation of
competencies between the national and Commu-
nity authorities. On the one hand, the Commission
alone has competence to take all decisions relating
to mergers with a Community dimension. On the
other hand, the 29th recital of the Merger Regula-
tion provides that ‘concentrations not referred to
in this Regulation come, in principle, within the
jurisdiction of the Member States’. (2) In addition,
the Court noted that, for reasons of legal certainty
and in the interest of the undertakings concerned,
the Regulation also contains provisions (3)
designed to limit the duration of the Commission's
review (4).

In the Court's view, the above elements demon-
strated that the Community legislature intended to
make a clear allocation between the interventions
to be made by the national and the Community
authorities, and that it wished to ensure a control of
mergers within deadlines compatible with both the
requirements of sound administration and the re-
quirements of the business community. (5) There-
fore, the Court dismissed the Portuguese Govern-
ment's position on the third subparagraph of
Article 21(3) of the Merger Regulation, to the
effect that, in the absence of any communication of
the interests protected by the decisions of 5 July
and 11 August 2000, the Commission could not
rule by decision on the compatibility of those inter-
ests with the common market (6).

Secondly, the Court agreed with the Commission,
and the Advocate General, that, if, in the absence
of any communication by the Member State
concerned, the sole option open for the Commis-
sion were to bring an action for failure to fulfil
obligations under Article 226 of the Treaty, it
would be impossible to obtain a Community deci-
sion within the short time limits laid down by the
Merger Regulation. This would in turn increase
the risk of national measures already taken irre-
trievably prejudicing a merger with a Community
dimension and rendering the Commission's review
under Article 21(3) ineffective by giving the
Member States the possibility of circumventing
the controls laid down by that provision (7).

Consequently, the Court acknowledged that for the
power to review public interests, other than those
specified as legitimate, to be effective, the
Commission must have the power to rule by deci-
sion as to the compatibility of those interests with
the general principles and other provisions of
Community law, irrespective of whether or not
those interests have been communicated to it (8).

Whereas the Court recognized that the Commis-
sion's task, in identifying the interests protected by
the national measures, may be made more uncer-
tain and complex if these interests have not been
communicated to it, the Court emphasised that the
Commission always has the possibility to ask the
Member State concerned for information. The
Court acknowledged that in this case the Commis-
sion had done so. However, should the Member
State not provide the information as requested, the
Commission is entitled to take a decision on the
basis of the information which it has at its
disposal (9).

Thirdly, the Court held that ‘in a situation such as
that in this case, where the Member State has not
communicated the interests protected by the
national measures in question, it is inevitable that
the Commission will first examine whether those
measures are justified by one of the interests speci-
fied in the second subparagraph of Article 21(3) of
the Merger Regulation. If in so doing, it finds that
the Member State adopted the measures in ques-
tion in order to ensure the protection of one of the
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(1) Paragraph 43 of the judgement.

(2) Paragraph 50 of the judgement; Case C-170/02 Schlüsselverlag J. S. Moser v Commission [2003] ECR I-0000, paragraph 32.
(3) Reference is made to Articles 4, 6, 10(1), 10(3), 10(6) and 21(3) of the Merger Regulation.
(4) Paragraphs 51-52 of the judgement.

(5) Paragraph 53 of the judgement.

(6) Paragraph 54 of the judgement.

(7) Paragraphs 55-56 of the judgement.

(8) Paragraph 57 of the judgement.

(9) Paragraph 58 of the judgement.



legitimate interests enumerated in that subpara-
graph, it does not have to take its examination
further and verify whether those measures are
justified by any other public interest envisaged in
the third subparagraph (emphasis added) (1).

Therefore, in light of the above considerations, the
Court concluded that the Commission has the
power under the third subparagraph of Article
21(3) of the Merger Regulation to adopt a decision
as to the compatibility with the general principles
and other provisions of Community law of public
interests protected by a Member State other than
those three explicitly mentioned as legitimate in
Article 21(3). This is so even in the absence of
communication of those interests by the Member
States concerned. Therefore, the Commission, in
adopting the contested decision, did not encroach
on the jurisdiction of the Court of Justice or
national courts, and did not infringe Article 21(1)
of the Merger Regulation, Article 220 EC, Article
226 EC or committed any misuse of procedure (2).

Finally, the Court also dismissed all other pleas by
the Portuguese Republic in support of its action for
annulment of the Commission decision.

As to the plea on the infringement of Article 253 of
the Treaty (plea for lack of, or insufficient, indica-
tion of the legal basis) the Court found that the
wording of the contested decision, and in partic-
ular paragraphs 60 to 64 of the grounds, clearly
show that it is based on the third subparagraph of
Article 21(3) of the Merger Regulation (3). The
Court also held that it is not necessary for the
reasoning to go into all the relevant facts and
points of law, since the question whether the state-
ment of reasons meets the requirements of Article
253 of the Treaty must be assessed with regard not
only to its wording but also to its context and to all
the legal rules governing the matter in question. In
the Court's view the Commission supplied a suffi-
cient, though brief, statement of reasons why it
considered the interests underlying the two deci-
sions by the Portuguese Government incompatible
with the general principles and other provisions of
Community law. The Court also recognised that
the decision was adopted in a context that was well
known to the Portuguese Government (proceeding
in Case C-367/98 Commission v Portugal) and that
the Portuguese Government had not supplied the
least indication to the Commission as to the

compatibility of the public interests protected by
the measures concerned with Community law (4).

As regards the alleged breach of the principle of
proportionality, the Court found that the public
offer had been launched with a view to sharing the
assets of Cimpor between Secil and Holderbank
and the two concentration operations were thus
"indissolubly linked". Therefore, in the Court's
view, it was not possible to limit the effects of the
contested decision only to the Holderbank/Cimpor
concentration, which had a Community dimen-
sion. Consequently, the Commission was entitled
to state in the decision that the Portuguese
Republic was obliged to withdraw the decisions of
5 July and 11 August 2000 in their entirety, and to
declare that the interests underlying those deci-
sions were incompatible with Community law (5).

5. Conclusions from the judgement

The above-mentioned proceedings were of consid-
erable importance from the point of view of the
Commission's exclusive competence to examine
concentrations having a Community dimension.
This judgement, which is the first ruling on Article
21(3) of the Merger Regulation, supported the
position adopted by the Commission and provides
useful guidance for any future application of that
provision. It clarifies the interpretation of Article
21(3) in cases where a Member State fails to notify
to the Commission ‘any other public interest’
(other than public security/plurality of media/
prudential rules) it wishes to protect before taking
measures to protect that interest.

The judgement confirms the Commission's
competence to assess the compatibility of that
interest with the general principles and other
provisions of Community law and to adopt a deci-
sion addressed to the Member State to that effect,
even in the absence of a communication of such an
interest to the Commission before the measure to
protect that interest is taken. In such circum-
stances, the Commission will first examine
whether those measures are justified by one of the
interests explicitly recognised as legitimate in
Article 21(3) (public security/plurality of media/
prudential rules). If it finds that the Member State
adopted the measures in question in order to ensure
the protection of one of these legitimate interests it
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(1) Paragraph 59 of the judgement; by analogy, in relation to State aid, Case C-301/87 France v Commission (Boussac St. Frères)
[1990] ECR I-307, paragraph 22.

(2) Paragraph 60 of the judgement.

(3) Paragraph 63 of the judgement.

(4) Paragraphs 66-69 of the judgement.

(5) Paragraphs 72-74 of the judgement.



does not have to take its examination further and
verify whether those measures are justified by any
other public interest envisaged in the third
subparagraph.

Whereas this judgement is relevant in circum-
stances of wrongful non-communication by the
Member State of its public interest claims other
than public security/plurality of media/prudential
rules, it may be appropriate to be cautious before
drawing too far reaching conclusions as to its rele-
vance for other scenarios that may arise under
Article 21(3) of the Merger Regulation.

However, what can be drawn from this judgement
is that the Court has unequivocally emphasised the

principle of a precise allocation of competencies
between the national and Community authorities
and interventions made by the national and by the
Community authorities in view of efficient merger
control respecting sound administration, legal
certainty and the legitimate interests of the under-
takings concerned.

Most importantly for the Commission's role in the
effective enforcement of Community law, and in
particular in safeguarding of an effective system of
merger control in the Community, the Court
recognises Article 21(3) as lex specialis taking
priority over an action for failure to fulfil obliga-
tions under Article 226 of the Treaty in the circum-
stances of the case.
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