
The Commission opens investigation procedure regarding aid to
Polish steel company Huta Czestochowa

Max LIENEMEYER, Directorate-General Competition, unit H-1

Introduction

On 19 May 2004, the European Commission took
its first decision outside the interim procedure to
launch an in-depth probe into possible aid granted
to a company in a new Member State. The
company concerned is the Polish steel producer
Huta Czestochowa S.A. (hereinafter ‘HCz’). As
the company is in financial difficulties, Poland is
currently planning financial measures in order to
restructure the company. The Commission is now
seeking clarification whether and what kind of
restructuring State aids was and will still be
granted to the company.

The context:

Protocol No 8 of the Accession treaty

The case is particular, as State aid to the Polish
steel sector is based on a special protocol to the
Accession Treaty, Protocol No 8 on the restruc-
turing of the Polish steel industry. (1) With this
Protocol Poland has obtained an approval that it
may exceptionally grant restructuring State aid for
its steel industry, although the granting of restruc-
turing aid is under the EC State aid rules currently
strictly prohibited. (2)

Protocol No 8 is based on a national restructuring
plan (Restructuring and Development Plan for the
Polish Iron and Steel Industry), which was
presented by the Polish government and finally
accepted by the Council in June 2003, retroac-
tively as of 1997. On the basis of the plan the
protocol accepts the granting of State aid for the
period of 1997 until 2003 up to a maximum of
PLN 3,387 million (at that time about € 863
million). The granting of aid is made subject to
several conditions, inter alia with reaching
viability and the commitment to reduce capacity.

Moreover, the Protocol assures that restructuring
State aid during the restructuring period from 1997
to 2006 may only be granted to companies listed in
Annex 1 of the Protocol (point 6, last sentence).

Poland has selected 8 companies to be included in
this list. HCz was not among them.

In order to assure that no additional restructuring
aid is granted for the period of 1997 until 2006,
point 18 gives the Commission the power in case
of non-compliance to take ‘appropriate steps
requiring any company concerned to reimburse
any aid granted’. The Commission considers the
opening of procedure as a last means of ‘appro-
priate steps’.

As the Commission had been informed that Poland
was planning to restructure HCz without liqui-
dating it, it had already prior to accession
requested Poland to clarify this issue. Since no
such clarification was obtained the opening of
proceedings was launched.

The facts

HCz is the second biggest Polish steel producer. It
is producing heavy plate, a product used for ship-
building. The nominal capacity of the plate mill is
about 1,000,000 tonnes.

HCz is owned by the Polish Ministry of Treasury
and it is in financial difficulties. Because it was
unable to service its debts (which exceeded by far
its assets) most of its assets, including all steel
assets, are pledged to major creditors. Conse-
quently, in October 2002, HCz was put into admin-
istrative receivership.

Subsequently, the essential steel producing facili-
ties were leased to a new operating company,
which took over most employees from HCz and
continued the production. This company is owned
by another State owned company, which is trading
in steel products.

Because of its financial difficulties HCz was in the
last minute struck from the list of beneficiaries in
Annex 1 to Protocol No 8. In fact, the national
restructuring plan concluded in view of the large
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(1) OJ L 236, 23.9.2003, p. 948.

(2) See Communication from the Commission on Rescue and Restructuring aid and closure for the steel sector (OJ C 70 of 19.3.2002,
p.22). Also regional investment aid is prohibited, see point 27 of the Multisectoral framework on regional aid for large investment
projects (OJ C 70, 19.3.2002, p. 8).



amount of public aid necessary to restructure HCz:
‘In such a circumstance the company shall be
restructured by means of liquidation.’

Nevertheless, it was decided to endorse a restruc-
turing plan for HCz pursuant to the Act on Public
Aid for Entrepreneurs of Significant Importance
for the Labour Market, which gives companies
protection against liquidation during restructuring.
This plan foresees the splitting up of the company
into several entities. While one of these entities
will own the steel assets, two other companies will
receive the remaining assets (essentially land and
several subsidiaries). While the steel assets are to
be sold as a going concern to a strategic investor,
the other assets will be given to State owned
holding companies who will try to sell them over
time.

The companies will be assigned to two groups of
creditors: On the one hand, the shares in the
company holding the steel assets will go to those
creditors holding commercial claims. The
commercial creditors comprise again two groups:
Firstly, private creditors such as banks (their
claims are partly secured, their average return in
liquidation is estimated to be about 50%) and
secondly, public creditors such as the electricity
operator, railways etc. (their claims are not secured
and their return in liquidation is estimated to be
below 20%). On the other hand, the remaining
assets will be used to satisfy the public claims such
as social security contributions and tax (these
claims are well secured with pledges on the steel
assets; in liquidation an average return of about
85% was estimated).

The Polish government has come forward with
calculations indicating that the public creditors
holding public claims are compared to a liquida-
tion loosing out in the restructuring. However,
they also presented a calculation that the restruc-
turing plan will yield for the State as a whole
(including public creditors holding public claims
and those holding commercial claims) globally a
better return than liquidation. On this basis the
restructuring should in the opinion of the Polish
authorities not constitute State aid.

Assessment

In the opening decision the Commission is seeking
clarification whether and what kind of restruc-
turing State aids will have been granted since 1997
up to 2006. This period corresponds with the
restructuring period covered by Protocol No 8,
according to which no additional restructuring aids
may be granted during this period.

The Commissions assessment focuses on doubts
whether the envisaged restructuring of the
company meets the private creditor test. The new
restructuring plan gives the impression that the
winding up of the company was avoided only with
the help of a generous debt write-off of the public
claims. This is because the State, although in the
possession of pledges on the steel assets for its
public claims, did agree to write off parts of these
claims, the precise amount of which will only be
established after the realisation of the sale of assets
in the future, but which is clearly below the
amount the State would have obtained in case of
liquidation.

To this end the Commission recalls settled case
law, according to which a private creditor would
under normal market conditions be normally
seeking to obtain payment of sums owed to him by
a debtor in financial difficulties in a reasonable
time. (1) In particular, where a debtor in financial
difficulties is proposing to reschedule debt in order
to avoid liquidation, the Court of First Instance has
established that every creditor must at least care-
fully balance the advantage inherent in obtaining
the offered sum according to the restructuring plan
and the sum likely to be obtained in the course of
liquidation proceedings. (2) These decisions will
according to the Court be influenced by a number
of factors concerning securities, in particular
whether the creditor has mortgages or only unse-
cured claims that are worthless since the secured
claims will consume all the remaining resources.

In the light of the settled case law the Commission
is not sure that the global assessment of public
liabilities as proposed by the Polish authorities is
correct.

70 Number 3 — Autumn 2004

State aid control

(1) Case C-342/96 Spain v Commission, paragraph 46; Case 256/97 DMT, paragraph 24, Advocate General Opinion in Case 256/97
DMT, paragraph 38; Case T-152/99 Hamsa, paragraph 167.

(2) Case T-152/99 Hamsa, paragraph 168.



In addition, the Commission has also doubts that
the current operation of the steel production at the
operating company is achieved without State aid.
The terms of the lease agreement have not been
open to the Commission and it is not sure how the
company obtained its working capital. Moreover,
rumours indicated that it had obtained several
guarantees from its public holding company in
order to pay its electricity bills.

Conclusion

The presented case is remarkable for two reasons:

Firstly, the investigation concerns a period that
goes back until 1997, thus far beyond the acces-
sion of Poland to the EU. This does however not
mean that the State aid rules are applied retroac-
tively but that a special protocol to the Accession
Treaty is enforced which gives a clear prohibition

for State aid since 1997, thus even before Poland's
accession. In any event, although, the investigation
concerns a set of facts that took place before acces-
sion, the Commission had to wait until Poland's
accession in order to open proceedings. This case
is however a very special case as it concerns the
steel sector and a special protocol for Poland
(which currently exists only for Poland and the
Czech Republic).

Secondly, as regards its substance, the case at hand
will involve a very detailed analysis of the private
creditor test. The case involves a large number of
public creditors, which have very different securi-
ties and therefore not clearly the same interests.
However, should a global assessment of the claims
indeed not be possible it will be difficult for Poland
to argue the case on the merits unless it modifies
the restructuring plan for HCz.

Number 3 — Autumn 2004 71

Competition Policy Newsletter
S
TA

TE
A

ID
C

O
N

TR
O

L




