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1. Introduction

On 7 July 2004 the Commission approved in prin-
ciple (2) revised Community guidelines on State
aid for rescuing and restructuring firms in diffi-
culty. In September 2004 the final adoption in all
Community languages took place (3).

The new Guidelines build on the 1999 Guide-
lines (4). As the latter Guidelines contain a sunset
clause and expire on 9 October 2004, new Guide-
lines became necessary. Also in the light of the
Stockholm and Barcelona European Councils
which called on Member States to continue to
reduce state aid as a percentage of GDP while redi-
recting it towards more horizontal objectives of
common interest a further tightening of discipline
seemed warranted. Enlargement imposed a further
incentive to review aid instruments in order to
ensure that also in a Community with 25 Member
States State aid discipline is maintained. The revi-
sion also offered the opportunity to tackle a series
of problems which have been encountered in the
1999 Guidelines.

2. Problems encountered

2.1. Definitions

Some problems have been encountered already at
the level of definitions.

— What is a firm in difficulty? For example, many
telephone firms had to take huge provisions
following the UMTS-license auction mania,
which could lead to some of them technically
qualifying as firms in financial difficulties,
although their operating results might still be

positive (and might always have been posi-
tive) (5).

— Newly created firms. Aid to new firms is in
principle excluded, though the guidelines did
foresee a temporary exception for eastern
German cases (6). However, experience shows
that this is something which should not be
pursued — new firms need to be sufficiently
capitalised ab initio.

— Groups of firms. The guidelines state a firm
belonging to a group is not normally eligible,
except where the difficulties are the firm's own
and are not the result of an arbitrary allocation
of costs within the group, while the difficulties
are too serious to be dealt with by the group
itself. These criteria are not easily applicable.
Also some questions are not clarified, e.g. can
aid be given where the group itself is not in
financial difficulties?

2.2. Rescue aid

Recently the Commission experienced also prob-
lems with regard to the rules concerning rescue
aid.

— One-time last time. The guidelines provide that
rescue aid is a one-off operation and that
repeated rescue aids should be avoided.
However, in some cases firms which were not
yet eligible for restructuring aid because of the
‘one time, last time’ principle, obtained new
rescue aid (7).

— ‘Front-loading’ / Avoidance of restructuring.
Member States may try to grant rescue aid as
the conditions are less stringent than for
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(1) The views expressed are purely those of the writers and may not in any circumstances be regarded as stating an official position of
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(2) PV(2004) 1665, see also IP IP/04/856, 7.7.2004.

(3) Publication in the OJ forthcoming at the time of writing.

(4) Community guidelines on State aid for rescuing and restructuring firms in difficulty, OJ C 288, 9.10.1999, p. 2.

(5) Compare Aid C 13/2003 (ex NN 47/2002) – Business tax regime applicable to France Télécom and (ex N 779/2002) - Financial
measures put in place by the State in support of France Télécom, Invitation to submit comments pursuant to Article 88(2) of the
EC Treaty, OJ C 57, 12.3.2003, p. 5; C13a/2003 and C13b/2003, not yet published; see IP/04/981, 20.7.2004.

(6) The 1999 Guidelines foresaw an exception to the principle that a newly created undertaking may not benefit from rescue or
restructuring aid. This exception was applicable to the so-called Auffanglösungen, firms created to take over the assets of a firm
for which privatisation failed in the new German Bundesländern.

(7) E.g. Bull, Commission decision of 13.11.2003, OJ L 209, 19.8.2003, p. 1.



restructuring aids, without being followed by a
later restructuring. Furthermore, the amount
obtained as rescue aid may have been higher
than strictly necessary and may then have been
partially used for restructuring purposes.

— Applicable conditions. In general, the condi-
tions for rescue aid are hard to apply so that in
the end most cases get waived through. In case
where a firm is on the verge of bankruptcy the
notification and standstill requirement laid
down in Article 88 EC may be hard to respect
as the firm may already have disappeared by
the time the Commission adopts a decision (1).
Although the original idea seems to have been
that rescue loans and guarantees should not
extend for more than 6 months (2), the reim-
bursement of loans could apparently take up to
18 months (3) (which would lead to the strange
situation that the guarantee granted for such a
loan is pretty much meaningless as it would
have been terminated before the reimburse-
ment of the loan).

2.3. Restructuring aid

Restructuring aid has always proved more contro-
versial and problematic.

— Restructuring plan / Restoration of viability. It
appears extremely difficult to assess the
chances of restoration of viability (cf. failed
restructuring of the German Philip
Holzmann (4), against the forecasts of Germany
and the Commission backed by an independent
expert). As regards the restructuring plan, the
requirements which should be met are not easy
to apply (duration of the plan must be ‘as short
as possible’, restoration of the viability ‘within
a reasonable time-frame’, etc.)

— Compensatory measures. When are the
compensatory measures proposed sufficient in
scope ‘to mitigate the potentially distortive
effects of the aid on competition’? To deter-
mine the proportionality between compensa-
tory measures and the distortive effects of the
aid is an extremely difficult task. In addition,
there may be sector-specific problems like in
Crédit Foncier de France (5), where the

specific requirements in the banking sector on
capital adequacy must be taken into account.
Furthermore, for large conglomerates, particu-
larly those active in the service sector, it may
not always be clear in which part of the activi-
ties the compensatory measures must take
place (6). Finally for firms active in
oligopolistic markets a reduction of market
presence, while indeed compensating competi-
tors, may well damage competition to an extent
larger than the State aid itself.

— Aid limited to the minimum / Significant own
contribution. Finally, in most cases the
Commission makes recourse to its powers of
appreciation to determine whether the contri-
bution by the beneficiary is ‘significant’ in the
specific case. Cases are solved in an ad hoc
manner; no guidance exists on the private
coverage of restructuring costs required by the
Commission. In addition, one can wonder
whether there should not be an absolute cap in
time and/or money-wise, e.g. no longer
accepting aid over a very long period (say more
than 5 years).

3. 2004 Guidelines

The new Guidelines do not entail a radical revi-
sion. There is no major overhaul of the principles
underlying the 1999 Guidelines.

3.1. Definitions

In the introductory part of the new Guidelines
(point 4) and in the extended impact assessment of
the new Guidelines (7), it is better explained why
rescue and restructuring aid is considered one of
the most distortive types of aid. It allows a firm to
remain active where the normal play of market
forces would have resulted in it ceasing activities
and leaving the market. As a result of the aid, inef-
ficient firms can retain a position in the market
which their competitors would have had the
chance of occupying. The impact on the competi-
tors of the aided firm is thus immediate: they are
denied the chances that market forces would have
offered them without State intervention. While the
aided firm restructures at the expense of the State,

Number 3 — Autumn 2004 59

Competition Policy Newsletter
S
TA

TE
A

ID
C

O
N

TR
O

L

(1) E.g. British Energy, NN 101/2002, OJ C 39, 18.2.2003, p. 15.

(2) See point 23(d) of the 1999 Guidelines.

(3) See point 23(b) of the 1999 Guidelines.

(4) Commission decision of 8.5.2001, OJ L 248, 18.09.2001, p. 46.

(5) Commission Decision of 23.6.1999, OJ L 34, 3.2.2001, p. 36; see also pending case C 44/03, Bank Burgenland AG, OJ C 189,
9.8.2003, p. 13.

(6) See also Philip Holzmann-case, points 105-111 of the Commission decision.

(7) See website DG Competition.



its competitors, sometimes firms restructuring at
their own cost, continue to feel the impact of the
aid. In extreme cases, the saving of a firm may
result in the bankruptcy of the other. Jobs provi-
sionally safeguarded in a firm may be lost in
another. In the short-term, consumers may
consider this situation beneficial, as the State aid
could lead to lower prices, and employees might
feel reassured that their jobs are safeguarded.
However, in the medium or long-term it is difficult
to see the benefits of keeping an inefficient firm
artificially alive at the expense of taxpayers.

The definition of firm in difficulty remains
unchanged. However a novelty is the definition of
what constitutes a ‘newly created firm’. A firm is
in principle considered as newly created for a
period of 3 years following the start of operations
(which implies that a dormant shell firm could be
considered as a new firm for a much longer period
after incorporation).

Regarding groups of firms, it has been clarified
that firms in difficulties can create subsidiaries
whereby parent and subsidiary will be together
considered as a group in difficulties (and hence
eligible for rescue and restructuring aid).

3.2. Rescue aid

The concept of ‘rescue aid’ has been broadened to
include certain urgent structural measures, like the
immediate closure of a loss-making activity to
‘stop the bleeding’. However, it must be ensured
that rescue aid is limited to reversible, temporary
short-term financial support in the forms of loans
or guarantees.

Once a restructuring or liquidation plan for which
aid has been requested has been established and is
being implemented, all further aid will be consid-
ered as restructuring aid (1).

All rescue aids, be it loans or guarantees, would
now clearly be limited to 6 months, unless the
Member State has, within those 6 months,
submitted a restructuring plan and the Commis-
sion has not yet decided on the plan. In this case,
the rescue aid will normally be automatically
prolonged.

A new simplified procedure is being proposed
whereby the Commission will endeavour to adopt
a decision within one month for cases where the

firm is undisputable a firm in financial difficulties
and the amount of rescue aid is based on the past
operating cash flow of the firm and does not
exceed 10 million €. One could envisage that this
experiment ultimately leads to a kind of block
exemption approach for certain kinds of rescue
aid (2). At this stage the new procedure seems
however rather limited in scope: the threshold of
10 million € is relatively low. In addition, the
formula based on past operating cash flow may not
always be a reliable indicator for future liquidity
needs.

3.3. Restructuring aid

The restructuring plan must no longer be endorsed
by the Commission in the case of SMEs. Obvi-
ously, the difficulties the Commission encoun-
tered to assess restructuring plans for large firms
will remain — though no longer assessing plans
for SMEs may liberate resources to focus more on
plans for large undertakings.

The new Guidelines explicitly provide that flaws
in corporate governance need to be tackled (3).

The new Guidelines state as a general principle
that compensatory measures must be taken to
minimize the distortion of competition. These
measures may comprise divestment of assets,
reductions in capacity or market presence and
reduction of entry barriers on the markets
concerned. It is also explicitly confirmed that
activities which would have been abandoned
anyway are not included in the assessment of
compensatory measures. Any rescue aid granted
earlier must also be taken into account in assess-
ment. Only small enterprises are normally
exempted from providing compensatory
measures.

The Guidelines also give minimum percentages of
own contribution which need to be provided by the
beneficiary. This contribution will need to be real -
in the sense of actual, thus excluding excluding
any future hypothetical profits — and completely
free of aid. The beneficiary's contribution has a
twofold purpose: on the one hand, it will demon-
strate that the markets (owners, creditors) believe
in the feasibility of the return to viability within a
reasonable time period. On the other hand, it will
ensure that restructuring aid is limited to the
minimum required to restore viability without
distorting competition. The own contribution is set
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(2) Though it should be stressed that at this stage there is no legal basis for adopting such block exemption regulation, compare
Council Regulation No 994/98, OJ L 142, 14.5.1998, p. 1.

(3) Highly-publicized cases like ENRON and Parmalat seem to have inspired the drafters of the new Guidelines.



at minimum 25% for small enterprises, at
minimum 40% for medium-sized enterprises and
at minimum 50% for large firms. In special
circumstances, less stringent requirements may be
imposed. The proposed wording leaves sufficient
flexibility to the Commission to require more or
less contribution in the light of the specific circum-
stances. There is however a strong need for these
indicative thresholds, as these will increase trans-
parency and equal treatment of different Member
States.

It follows that the new Guidelines propose a more
differentiated approach between small, medium-
sized and large enterprises than the 1999 Guide-
lines, which basically differentiated between
SMEs and large undertakings. Some have
expressed concerns about this differentiation as it
would flout the Community policies in favour of
SMEs (1).

However, already the fact that the Commission
differentiates between micro, small, medium-
sized and large enterprises demonstrates that there
are objective differences between these different
categories.

This distinction becomes even more pronounced
with the new definition which will enter into force
on 1 January 2005 (2).

The new Guidelines propose a nuanced approach,
more in line with economic reality than the old
guidelines. Medium-sized enterprises are midway
between small and large enterprises:

• Sometimes they receive the same favourable
treatment: as mentioned above, both for small
and medium-sized enterprises, the restructuring
plan does not need to be endorsed by the
Commission. Schemes are only possible for
small and medium-sized enterprises.

• However, compensatory measures will
normally be required from medium-sized enter-
prises (but obviously the size and market posi-
tion of the firm will be taken into account —
generally this will mean that the measures will
be much less stringent than for large undertak-
ings).

• The own contribution required is in between
what will generally be required from small and
large undertakings.

For assisted areas, the conditions regarding
compensatory measures and own contribution can
be softened.

No changes have occurred in the section on aid to
cover the social costs of restructuring. This should
be one of the issues for a further revision.

3.4. ‘One time, Last time’

The ‘one time, last time’ principle, which provides
that aid can be granted only once in a period of ten
years, will now also apply to rescue aid. This
should avoid situations where firms survive only
through repeated State interventions, with a
combination of rescue and restructuring aid.

3.5. Aid schemes for SMEs

The changes introduced reflect the changes for ad
hoc aid. Also an explicit confirmation has been
inserted that the threshold of 10 million € is for
combined rescue and restructuring aid.

3.6. Agriculture sector

The rules have been considerably simplified. For
processing and marketing of agricultural Annex I
products, the normal rules will apply. Only for the
primary production of agricultural products of
Annex I to the Treaty the special provisions of
chapter 5 will apply.

3.7. Appropriate measures — entry into

force

Member States will be asked to adapt all existing
rescue and restructuring aid schemes which
remain in operation after 9 October 2004 to bring
them into line with the new Guidelines within 6
months.

The new Guidelines will enter into force on 10
October 2004. Again, they will be valid for a
period of 5 years.

Number 3 — Autumn 2004 61

Competition Policy Newsletter
S
TA

TE
A

ID
C

O
N

TR
O

L

(1) E.g. Sixth Report, ‘Creating an entrepreneurial Europe: The activities of the European Union for small and medium-sized
enterprises (SMEs)’ – SEC(2003)58.

(2) Commission Recommendation of 6 May 2003 concerning the definition of micro, small and medium-sized enterprises, OJ L 124,
20.5.2003.



4. Conclusion

The Commission is making a serious effort to
modernise the rules applicable to State aid control
adopting new block exemption regulations (1),
clarifying and simplifying procedures and
concepts (2), introducing more economic ratio-
nality (3) and trying to increase both its efficiency
and credibility (4). The new rescue and restruc-
turing Guidelines constitute an important element
of this modernisation and streamlining of State aid
control. They will tighten up the rules whereby the
objective will be that only those firms which have
clear prospects of restoring their viability and
which will not damage competition in their efforts
to restructure should benefit from public support.

This revision of the Guidelines is however only the
first step of a longer and more ambitious program.

Various complex issues like the relationship with
social aid or national insolvency laws have not
been addressed in the new guidelines and will need
careful consideration. Furthermore, the upcoming
revision of the Guidelines on national regional aid
may also lead to changes in many other State aid
instruments. Since the rescue and restructuring
Guidelines take regional policy into consideration,
any profound reform of such provisions can only
be done after the entry in force of the new regional
aid policy.
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(1) E.g. Commission Regulation (EC) No 363/2004 of 25 February 2004 amending Regulation (EC) No 68/2001 on the application of
Articles 87 and 88 of the EC Treaty to training aid; Commission Regulation (EC) No 364/2004 of 25 February 2004 amending
Regulation (EC) No 70/2001 as regards the extension of its scope to include aid for research and development, OJ L 63, 28.2.2004,
p. 20 ff.

(2) E.g., Commission Regulation (EC) No 794/2004 of 21 April 2004 implementing Council Regulation (EC) No 659/1999 laying
down detailed rules for the application of Article 93 of the EC Treaty , OJ L 140, 30.4.2004, p. 1.

(3) E.g., announced significant impact test.

(4) Increased focus on recovery by, amongst others, the creation of a new enforcement unit (I-3).




