
Commission revises notices following adoption of the new
merger regulation

Guillaume LORIOT, unit A-2, Justin MENEZES, unit B-3 and Oliver KOCH,
unit F-3, Directorate-General Competition

Following the adoption of the new Merger Regula-
tion (1) and of the Implementing Regulation (2), the
Commission approved, in July 2004, three new
notices dealing respectively with ancillary
restraints, simplified procedure and case
referral (3). These notices are available on the DG
COMP website and will be published in the OJ
when all languages are available.

The new notice on ancillary restraints

General approach

The existing notice on ancillary restraints was
revised in order to take account of the new Merger
Regulation (4). The new Merger Regulation
provides explicitly that a decision declaring a
concentration compatible with the Common
Market ‘shall be deemed to cover restrictions
directly related and necessary to the implementa-
tion of the concentration (5)’. As further explained
in recital 21, ‘Commission decisions declaring
concentrations compatible with the common
market in application of this Regulation should
automatically cover such restrictions, without the
Commission having to assess such restrictions in
individual cases’. Accordingly, the parties to a
transaction have to assess themselves whether a
clause can be regarded ancillary or not to a merger.
This approach is consistent with the régime for the
enforcement of Articles 81 and 82 set out in Regu-
lation (EC) No 1/2003.

However, in specific circumstances, the Commis-
sion retains a residual function. According to
recital 21, the Commission should at the request of
the undertakings concerned, expressly assess the
ancillary nature of such restrictions if a case pres-
ents ‘novel and unresolved questions giving rise to
genuine uncertainty’. The recital subsequently

defines a ‘novel or unresolved question giving rise
to genuine uncertainty’ as a question that is ‘not
covered by the relevant Commission notice in
force or a published Commission decision.’

Against this background, the main purpose of the
new notice is to provide better guidance for the
interpretation of the notion of ‘ancillary restric-
tions’ in order to facilitate the parties' self-assess-
ment and to improve legal certainty. The notice
thus contains more clear-cut provisions, for
example by simplifying the maximum periods for
which restrictions can be accepted. It also covers
the vast majority of clauses that, in the Commis-
sion's experience, are claimed to be ancillary to
concentrations. However, it is acknowledged that
agreements which depart from the principles set
out in the notice may well be regarded as ancillary
restrictions in exceptional circumstances. In line
with recital 21 of the Merger Regulation, the
notice refers parties seeking further guidance to
the Commissions' published decisions. When the
specific circumstances of a case are neither
covered by the notice nor by the Commission's
decisional practice, the Commission will individu-
ally assess the case if the parties so request.

Main provisions

As regards the ‘Common clauses in cases of acqui-
sition of an undertaking’ (section III), the new
notice considers non-competition clauses as ancil-
lary restrictions for up to three years if both, know-
how and good will are included, and for two years
if only goodwill is transferred. The notice also
clarifies the rules for the geographical scope of
restrictions, for non-solicitation and confidenti-
ality clauses. For licence agreements, the Notice
still requires no time limit but sets out more clear-
cut rules for territorial limitations and agreements
which protect the licensor only. The maximum
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(1) Council Regulation (EC) No 139/2004 of 20 January 2004, on the control of concentrations between undertakings, OJ L 24,
29.1.2004, p. 1.

(2) Commission Regulation (EC) No.802/2004 implementing Council Regulation (EC) No. 139/2004 (The ‘Implementing
Regulation’) and its annexes (Form CO, Short Form CO and Form RS), OJ L 133, 30.4.2004, p. 1.

(3) The notice on case referral was discussed in the Competition Policy Newsletter, 2004-Summer-Number 2, page 83.

(4) Council Regulation (EC) No 139/2004 of 20 January 2004, on the control of concentrations between undertakings, OJ L 24,
29.1.2004, p. 1.

(5) See Article 6(1)(b), second subparagraph; Article 8(1), second subparagraph and (2), third subparagraph.



period for purchase and supply obligations has
been extended from three to five years given the
vertical character of these restrictions.

As regards ‘Common clauses in cases of joint
ventures’ (section IV), while the previous notice
provided a time limit of three years for non-
competition clauses in joint ventures, the new
Notice accepts these clauses for the whole lifetime
of a joint venture. This is because the need for non-
competition clauses in joint ventures is not gener-
ally limited to a transitional period, and, in any
case, it is normally not realistic to expect effective
competition between a joint venture and its parent
companies. The wording of other provisions has
also been simplified (e.g. those on the geograph-
ical scope of non-competition agreements or on
non-solicitation and confidentiality clauses) in
order to provide clearer guidance to the parties.
The rules for licence agreements, purchase and
supply obligations remain without significant
changes.

The new notice on a simplified

procedure for treatment of certain

concentrations

The revised notice on a simplified procedure
replaces the previous notice from 2000. The
Notice has been revised in order to align the text
with the wording of the new Short Form CO (1).
This has been achieved by making one substantive
amendment — the inclusion of a new category of
concentrations involving a change from joint to
sole control — and other minor textual changes.

Simplified treatment of changes from joint control
to sole control. The application of the simplified
procedure is motivated by reference to the
Commission's experience to date which has shown
that changes from joint control by two or more
companies to sole control by one company over a
joint venture do not usually give rise to competi-
tion concerns. This is because the withdrawal of
one or several controlling undertakings will inevi-
tably reduce the number of undertakings
concerned. It may also lead to little or no change in
the running of the joint venture on the market. It
will thus not normally result in a strengthening of

the combined market position of the remaining
undertakings concerned, i.e., the sole controlling
parent and the former joint venture, as compared
with the situation prior to withdrawal.

However, under exceptional circumstances the
change from joint to sole control might raise
competition concerns. A particular competition
concern could arise in circumstances where the
former joint venture is integrated into the group or
network of its remaining single controlling share-
holder, whereby the disciplining constraints exer-
cised by the potentially diverging incentives of the
different controlling shareholders are removed and
its strategic market position as a result is signifi-
cantly strengthened.

The impact on competition caused by the change
from joint to sole control has been discussed in few
Commission decisions (2). For example, in Deut-
sche Post/DHL (II) (3), the Commission found that
the impact of the transition from joint to sole
control appeared to be limited as DHL already
acted in the market to a large extent as a part of
Deutsche Post group.

However, in one case (KLM/Martinair), the
proposed acquisition of sole control raised compe-
tition concerns and led to the adoption of an
Article 6(1)(c) decision (4). The Commission's
investigation showed that the proposed change
from joint to sole control would have a significant
effect on the competitive position of KLM and
Martinair in some markets. In particular it would
allow KLM to fully integrate Martinair's activities
with its existing activities resulting in the creation
of dominant positions on two markets.

The safeguards and exclusions section of the
notice (points 6-11) therefore describes scenarios
in which changes from joint to sole control may
give rise to competition concerns and stipulates
that in such cases, the Commission may refrain
from applying the simplified procedure and launch
an investigation and/or adopt a full decision. As an
additional safeguard the Commission may refrain
from applying the simplified procedure in cases
where neither the Commission nor the competent
authorities of Member States have reviewed the
prior acquisition of joint control of the joint
venture in question.
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(1) The Form CO is an annex to the draft revised Commission Regulation No 447/98 (the Implementing Regulation).

(2) For example, COMP/M.2469 – Vodafone/Airtel Commission Decision of 26.06.2001 and Decision COMP/M.2691 – TUI/
Nouvelles Frontières (II) of 26.8.2002.

(3) Case No COMP/M.2908 – Deutsche Post/DHL, Commission decision of 21.10.2002.

(4) Article 6 (1) (c) Decision IV/M.1328 – KLM/Martinair of 1.2.1999.



Relationship between notification

requirements and the simplified

procedure

The Notice also clarifies the link between the noti-
fication requirements of Form CO, the Short Form
CO and the short form decision. The notice states
that where the Commission receives a notification
fulfilling the requirements of the notice, it will
usually adopt a short form decision, however safe-
guards and exclusions are in place (points 6-11) to
enable the Commission to launch an investigation
and/or adopt a full decision in appropriate cases. In
other words the Commission may also adopt a
short form decision where it receives a full notifi-
cation fulfilling the requirements of the simplified
procedure.

Referral requests. The text of the notice (point 14)
indicates that subject to the safeguards and exclu-
sions, the simplified procedure may apply to situa-

tions involving a failed pre-notification request by
the parties for referral to a Member State pursuant
to Article 4(4), and to cases in which Member
States request referral to the Commission under
Article 4(5) and such request is granted.

Timing of short form decisions. The notice also
indicates (point 17) that the Commission will
endeavour to issue a decision as soon as practi-
cable following expiry of the 15 working day
period during which Member States may request
referral pursuant to Article 9 of the Merger Regu-
lation. This is the earliest point at which adoption
of a decision is legally possible.

Ancillary restrictions. In view of changes to the
Commission's policy concerning ancillary restric-
tions, the notice states that the procedure is not
suited to cases in which the undertakings
concerned request an express assessment of ancil-
lary restrictions.
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