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On 18 February 2004, following an extensive
investigation, the Commission decided to approve
the restructuring aid for the ailing group
Bankgesellschaft Berlin AG worth almost € 10
billion. This amount included, first, the capital
injection of roughly � 1.8 billion by the Land
Berlin into BGB and, secondly, the provision of
the guarantees to cover BGB's risks from the old
real estate business with an economic value of
€ 6.1 billion (the theoretical maximum amount of
nominally € 21.6 billion is based on legal provi-
sions and supervisory rules but is unrealistic under
pessimistic assumptions). Thirdly, it includes the
repayment agreement between the Land Berlin
and BGB of December 2002 regarding a potential
recovery order up to € 1.8 billion following a
Commission decision on the open procedure C48/
2002 (the Landesbank Berlin capital transfer probe
is still pending).

Bankgesellschaft Berlin AG (‘BGB’) is controlled
by the Land Berlin owning roughly 81% of the
shares. It is the holding company of the BGB
group, which was formed in 1994 by the amalgam-
ation of several credit institutions formerly
controlled by the Land of Berlin; BGB also does
business as a credit institution in its own right. In
2001 BGB had a group balance sheet total of about
€ 189 billion, and in 2002 about € 175 billion. This
put it in tenth place among German banks in 2001
and in twelfth place in 2002. It employed 17 000
people in the year 2000, more than 15 000 in 2001,
and about 13 000 in 2002. BGB' main business
field comprise of retail banking (private customers
and small and medium sized business clients), real
estate financing, real estate services, capital
market business and some smaller areas which are
to be run down or drastically cut back such as the
large corporate clients/international segment and
the public sector segment (lending).

As a result of high risk real estate transactions such
as rent guarantees given to fund investors, the bank
in 2001 went into a serious crisis. In order to avoid
immediate action by the banking supervisory
authorities, the Land provided a capital injection
of € 1.8 billion which the Commission in summer
2001 authorised as rescue aid on a provisional
basis, pending the submission and approval of a
restructuring plan. Due to the discovery of further

risks, the Land in December 2001 had to intervene
again and provided the bank with a so-called ‘risk
shield’ (Risikoabschirmung) comprising credit,
book value and other guarantees to cover risks
mainly stemming from the real estate services
business. These two measures, the capital increase
and the guarantees of the risk shield formed the
basis of the original restructuring plan submitted to
the Commission in January 2002. Following a
preliminary assessment the Commission had
doubts as to the compatibility of the restructuring
aid with the common market and opened the
formal investigation procedure during which it
also received comments from third parties.

The subsequent investigation under the Commu-
nity Guidelines on State Aid for Rescuing and
Restructuring Firms in Difficulty mainly focussed
on two issues, the restoration of the long-term
viability of the group and the so-called 'compensa-
tory measures', i.e. measures to mitigate the
distortive effect of the aid on competition. As
described below, the analysis had to cover several
highly complex issues. This included, for instance,
the rather unique structure of the group involving
the public bank subsidiary Landesbank Berlin
(‘LBB’) and raising an old state aid issue and
recovery risk for the group. The open LBB-proce-
dure is similar even not the same as the WestLB
case where the Court of First Instance issued a
judgement in March 2003. In addition, the
Commission had to take into account the forth-
coming abolishment of the existing state guaran-
tees (Anstaltslast & Gewährträgerhaftung) for
LBB in the context of its viability assessment.
Other issues complicating and extending the
investigation included the Land's attempt to priva-
tise BGB which finally failed in March 2003. The
failed privatisation in combination with the —
worse than forecasted — losses in the accounts for
2002 triggered the Commission's employment of
independent experts in summer 2003. Following
their report and further negotiation rounds in
autumn 2003 the aid could finally be approved.

In exchange for obtaining the approval, Germany
and the Land Berlin submitted several divestiture
commitments. This included, for example, the
hiving-off of the real estate services subsidiaries,
which were the main cause for the crisis, the
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divestment of Berliner Bank, one of BGB's two
retail brands, and the sale of the Land's shares in
BGB including its other retail brand, Berliner
Sparkasse by the end of 2007. The notified restruc-
turing plan provided for a series of other measures
such as the divestment of Berlin based Weberbank
and the sale or closure of national and foreign
branches and subsidiaries. Moreover, it is intended
to divest the real estate financing subsidiary
BerlinHyp, either separately or together with the
rest of BGB.

The divestments, closures and other measures to
reduce BGB's business volume will reduce BGB's
balance sheet total from roughly € 189 billion in
2001 to about € 124 billion in 2006/2007 when the
restructuring period and divestiture measures will
be completed. This total reduction is not only
adequate in view of the very high aid amount but
also in line with the Commission's practice
regarding restructuring aid for banks, for instance,
the Commission decision in Crédit Lyonnais. (1)

The divestment of Berliner Bank remained a
contested issue between the Commission,
Germany and the Land Berlin until the final stage
of the investigation. However, in view of BGB's
leading position in Berlin, the Commission had to
insist on this measure in order to mitigate the
distorting effect of the very high aid amount on
competition in the field of retail banking in Berlin.
Finally, an agreement on this point was reached
just before Christmas 2004. Germany committed
itself to the divestment of Berliner Bank as a
further compensatory measure with a view to
enabling the Commission to approve the aid.
Germany accordingly undertakes to ensure that the
group sells the ‘Berliner Bank’ division as an
economic entity, including at least its trade name,
all private, business/corporate and other customers
associated with the business carried on under the
trade name Berliner Bank, branch offices and front
office staff, in a legally effective, open, transparent
and non discriminatory procedure, by 1 October
2006 (closing by 1 February 2007). BGB's market
share in the individual segments of the Berlin retail
business will be reduced by roughly one third to
one sixth as a result of the sale.

In that context the Commission took the view that
not only the total of the reduction measures were
decisive for the assessment, but also the quality of
the measures with respect to its effect on competi-
tion. The so-called compensatory measures should
not only or mainly ‘compensate’ competitors for
the distortive effect of the aid but primarily compe-

tition itself and, thereby, focus on the interest of
consumers. Therefore, point 37 of the guidelines
for rescue and restructuring aid provides that an
assessment of compensatory measures must take
account of ‘the relative importance of the firm on
its market or markets’. The retail banking business
(private and smaller corporate customers) of BGB
was by far the most problematic from a competi-
tion point of view. Therefore, already in its deci-
sion initiating the procedure, the Commission
expressed doubts about the appropriateness of the
compensatory measures primarily on account of
BGB's strong regional and local position on this
market. With respect to consumer benefits, the
Commission also refrained from insisting on
compensatory measures such as the mere closure
of branches or brands.

It was, however, not only the compensatory
measures that made this case a difficult a complex
one. The Commission also had to analyse the ques-
tion of the long-term viability of BGB in conjunc-
tion with the forthcoming abolishment of the
existing state guarantees (Anstaltslast & Gewähr-
trägerhaftung). This question required an in-depth
investigation and had to be re-entered with the help
of external consultants when the first procedure to
divest the Land's shares of BGB failed in March
2003. Finally, the Commission concluded that the
restructuring measures already carried out and
those planned for the future are reasonable, logical
and fundamentally appropriate in order to enable
BGB to restore its viability.

Moreover, the investigation had to take into
account the rather unique structure of the group
involving the subsidiary Landesbank Berlin
(LBB). This raised an old state aid issue similar to
the WestLB case where the Court of First Instance
issued a judgement in March 2003. The repayment
agreement between the Land Berlin and BGB
regarding a potential recovery order following a
Commission decision on the open LBB procedure
is an appropriate but exceptional measure to cover
this risk for the restructuring success of BGB. The
agreement constitutes itself restructuring aid and
created thus the need for additional compensatory
measures to which Germany has finally committed
itself, in particular with the divestment of Berliner
Bank.

Finally, the Commission concluded that the aid
measures are limited to the strict minimum needed
to enable BGB's restructuring in the light of the
existing financial resources of the bank and its
shareholders. The Commission found in particular
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(1) OJ L 221 of 8.8.1998, p. 72.



that the risk shield does not provide funds to
BGB's normal banking activities and that it is
appropriately managed by a specialised Land-
owned control agency to exclude any payments
without legal obligation. In this context, the
Commission also analysed the financial conse-

quences of alternative scenarios, for instance, a
scenario excluding the risk shield. It concluded
that these alternatives would not reduce but
probably increase the amount to be paid by tax
payers due to the still existing state guarantees and
the given particularities of the group structure.
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