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The reform of the procedural rules implementing
regulation 659/99 (1) inserts itself into the major
reform project undertaken in the state aid area.
This reform aims at important improvements in the
co-operation with Member States, by encouraging
greater dialogue and exchange of information, as
well as by raising awareness of state aid issues
among regional, local and national authorities and
the national judiciary. At the same time, efforts
will be undertaken to put state aid control in the
context of the broader range of Community poli-
cies, in particular the economic reform agenda.
Light, predictable and transparent procedures as
well as more economically sound and robust
criteria for the assessment of state aid measures
should be the result of the reform process under-
taken. The reform should also facilitate state aid
control after enlargement and make it possible to
deal with a possible substantial increase of state
aid measures being notified.

On 24 March 2004 the European Commission has
adopted a set of rules implementing and clarifying
Reg. EC 659/99 (2) (hereinafter ‘the procedural
Regulation’) which sets out the procedure to be
followed in state aid cases. Based on art. 27 of this
Regulation, the implementing provisions concern
form and content of notifications and annual
reports as well as other details of time-limits and
their calculation, the establishment of the interest
rate in cases of recovery of unlawfully granted aid.

One of the main purposes of the new procedural
regulation is to streamline and simplify the proce-
dures concerning notification and reporting by
Member States while enhancing transparency and
legal certainty. The objective is thus to free the
process of examining state aid measures from
unnecessary procedural burden, thereby facili-
tating rapid decisions, when feasible. Moreover,
through the notification forms, Member States
should be given clearer indications as to the type of
information the Commission needs in order to
properly assess the different aid measures. This is
expected to accelerate the review process since it
will avoid the need for the Commission to request
supplementary information from the Member
State concerned.

Adopted in 1999, the ‘Procedural Regulation’
already increased transparency and legal certainty
in the field of state aid by codifying and clarifying
procedural rules. The new regulation further
develops these rules and thereby contributes to
increased legal certainty and increased transpar-
ency, which seems to be even more important
under the impression of enlargement. Through a
new and compulsory notification form the Regula-
tion aims at improving the efficiency of the
Commission's assessment of planned state aid
measures, as the forms contain a set of questions
drafted along the lines of the existing frameworks
and guidelines applicable to state aid measures.
The answers to theses questions should ensure a
sufficient level of information for the Commission
to assess the notified aid measure.

Annex I of the Regulation, which sets out forms, is
divided into three parts: a general information part,
which should be completed for every case (Part I),
a simplified notification form for the notification
of the changes to authorized state aid measures
mentioned in Art.4 (2).( Part II) The changes or
alterations defined in Art. 4 (2), i.e. increases in the
budget of the scheme exceeding 20 %; prolonga-
tion of an authorized scheme up to six years as well
as the tightening of the criteria for the application
of the scheme, a reduction of aid intensity or a
reduction of eligible expenses benefit from a
simplified notification form. The information
contained in this form should allow the Commis-
sion to monitor existing aid requested by
Art. 93(1) now Art. 88 (1) of the Treaty. Other
alterations not falling within the scope of those
mentioned in Art. 4 (2) are not likely to modify the
Commissions original assessment and authoriza-
tion and do therefore not need to be notified.

Some discussion had developed why the tight-
ening of criteria needed to be notified, as tight-
ening the criteria might reach the goal of a reduc-
tion of state aid as defined by several European
Councils. The reason behind this requirement for
notification is that even though tightening of the
criteria might lead to an overall decrease in state
aids, such a tightening might in individual cases
change the character of the aid measure in question
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(1) Reg. EC 794/2004, OJ L 140 of 30.4.2004, p. 1.
(2) Council Reg.(EC) No. 659/99 of 22 March 1999, OJ L 83 of 27.3.1999, p. 1.



and diminish the incentive character of the aid.
The Commission has taken the position that the
simplified notification procedure combined with
its commitment to assess such a case within one
month if possible, does not go beyond an accept-
able burden in the interest of transparency and effi-
cient monitoring.

Supplementary information sheets were drafted
along the lines of existing guidelines and frame-
works in order to give Member States precise indi-
cations on the information needed when notifying
planned aid measure which might be covered by
these frameworks or guidelines. The supplemen-
tary information sheets do not alter these texts in
any way, but only translate theme into specific
questions. This explains what might be seen as a
certain limitation. The Commission did not intend
to use this legislative process as an opportunity to
widen the scope of or alter the guidelines or frame-
works as some Member States might have hoped
or misinterpreted.

Art. 3 specifies the mailing route from the Member
State to the Commission and from the Commission
to the Member State. The route via the Secretariat
General will remain necessary as long as state aid
control lies in the responsibility of several Direc-
torates general of the Commission, i.e. DG
Competition, Transport, Agriculture and Fish-
eries. Once the attribution has been made, all
further correspondence will be exchanged
between the notifying Member State and the
Director General of the DG to which the case has
been attributed.

The regulation further introduces rules for the
transmission of notifications and thereby tries to
remedy some shortcomings of the past. The
compulsory electronic transmission of notifica-
tions is foreseen from 1January 2006. This rela-
tively remote date has been set in order to allow
Member States as well as the Commission to
create safe technical conditions for such transmis-
sion. This regards as much the security of the
transmission as such as the guarantee that the
documents are treated as confidential and are not
disclosed voluntarily or involuntarily to the public
or accessible to unauthorized third parties. Clarifi-
cation as to the acceptance of fax transmissions
until that date are mentioned in Art. 3 (5) in order
to avoid situations of the past, where notifications
were sent by fax to whatever address within the
Commission for reasons of keeping deadlines and
time limits, but needed a considerable amount of

time to arrive at the correct place where it could be
dealt with.

Art. 5 gives some indications on how annual
reports on existing aid should be structured and the
annexes, the article refers to, give Member States
indications on which information the Commission
will need for a proper monitoring of existing aid.
Specific annexes have been drafted for annual
reports in the areas of agriculture and fisheries as
specific provisions apply to these sectors. The date
for transmission of annual reports has been
advanced as compared to the earlier situation in
order to allow the composition of the scoreboard
and a meaningful analysis of the situation in time
for the European Councils to reflect on and take
some measures or make recommendations to
Member States for an improvement of their poli-
cies in the state aid sector. In some areas, such as
fiscal aid, he availability of exact figures will
depend on the beneficiary's tax declaration, there-
fore the Commission will in justified cases content
itself with estimates under the condition, that exact
figures will be communicated at the latest the year
later.

Art. 8 aims at clarifying certain rules for the calcu-
lation of time-limits and deadlines and fixes the
minimum delay for the request of an extension of
deadlines, as much as regards requests made by
member States as by the Commission. The rules
refer to Council Reg. (EEC, Euratom N° 1182/71
of 3 June 1971 (1)), but add some clarifications for
the state aid sector.

Recovery of illegal aid should be done in a way to
re-establish the situation existing without the aid
being illegally granted. (Art. 9) By repaying the
aid, the beneficiary forfeits the unfair advantage
which it enjoyed over its competitor on the market
and the conditions of competition which existed
prior to the aid are restored. In the Commission's
communication of 8 may 2003, it is made clear that
the effects of an unlawful aid are to provide
funding to the beneficiary on similar conditions as
a medium term non interest-bearing loan. Accord-
ingly the Commission decided to apply compound
interest in order to ensure full neutralization of the
financial advantages resulting from the aid. It
should be noted that this rule will be directly appli-
cable, so that in a proceeding for recovery the
national judge will have to apply compound
interest as well.
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The Regulation fixes the method for calculating
the interest rate to be applied in the cases of
recovery of unlawful aid. To ensure equal treat-
ment the advantage should be measured objec-
tively from the moment when the aid is available.
Starting from general financial practice it seems
appropriate to fix the rate as an annual percentage
rate fixed for 5 years. This approach is in line with
the recent Commission Communication on the
interest rates to be applied when aid granted
unlawfully is being recovered. It provides for
specific rules to be applied when no interbank
swap rate or similar instruments for reference exist
in the Member State concerned and leaves it to

negotiations between the Commission and the
Member State to fix the applicable rate. This latter
possibility will certainly be of relevance for some
of the new Member States.

Art. 12 calls for a review of the Regulation within
four years of its entry into force, which gives the
possibility to discuss its functioning and provide
for improvements if necessary. It's annexes will be
subject to constant modifications in line with the
parallel legislative process of reviewing guidelines
and frameworks or adopting new regulations
applicable to state aid measures in particular
sectors.
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