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A. Introduction

The adoption of a new Merger Regulation by the
Council on 20 January 2004 (1), has made it neces-
sary for the Commission to review the imple-
menting measures which it had put in place under
the old merger regime. In addition to new
measures to reflect the changes made in the new
Merger Regulation the Commission was able to
avail of the opportunity to make other amendments
with a view to improving the clarity of the text, as
well as improving the efficiency and fairness of the
process. The final text of the new Implementing
Regulation was adopted, following a public
consultation which ended on 11 March, by the
Commission on 21 April 2004 and entered into
force on 1 May 2004 (2) at the same time as the
new Merger Regulation.

B. Implementing Regulation

New referral mechanism and new forms

The new Merger Regulation introduces the possi-
bility for notifying parties to request at the pre-
notification stage that a concentration be referred
to or from the Commission. This request must be
made in a reasoned submission which should be
submitted prior to notification. With a view to
simplifying and expediting the processing of these
submissions a reasoned submission form (Form
RS) has been introduced and annexed at Annex III
of the Implementing Regulation (IR). This form
sets out which information needs to be provided by
the parties in order for their submission to be
processed. Further details with regard to this new
Form RS are to be found below. In addition the
new IR introduces the possibility for parties to
submit notifications using a special simplified or
Short Form. The conditions under which such
forms may be used are dealt with in further detail
below.

The addition of 10 new Member States on 1 May
2004 has also made it necessary to require the noti-
fying parties to provide a further 10 copies of each
notification to be submitted to the Commission in
order that the notification can be considered
complete. This requirement to submit 35 copies
was criticised by many respondents to the public
consultation as constituting a major burden for
merging parties and entailing unnecessarily high
costs. The Commission is cognisant of the need to
reduce burdens and costs on companies and it is
intended to reduce this burden as soon as a tech-
nical solution becomes available which would
allow for electronic notification. In the meantime
it was felt that the requirement to provide elec-
tronic copies as well as paper copies — which was
contained in the proposal which went to public
consultation — actually increased the burden on
companies. This requirement to provide an elec-
tronic copy was therefore dropped from the final
text adopted by the Commission.

Time limits

The new IR also contains amendments to the
provisions on the calculation of time- limits
providing that these should be calculated, in line
with the wording in Regulation 139/2004, on the
basis of working days rather than months. The
provisions on the calculation of the beginning and
end of the various time periods have also been
streamlined and simplified in accordance with the
new wording. The new Article 7 provides that
these shall begin on the working day following the
event to which the relevant provision refers.
Article 8 contains simplified rules for the calcula-
tion of the expiry of the various time-limits.

Thus Article 19 (1) provides that the deadline for
the submission of commitments in Phase I should
be 20 working days, and Article 19 (2) provides
that the deadline for the submission of commit-
ments in Phase II should be 65 working days from
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29.1.2004, p. 1.

(2) Commission Regulation (EC) N° 802/2004 of 7 April 2004 implementing Council Regulation (EC) N° 139/2004 on the control of
concentrations between undertakings OJ L 133 of 30.4.2004, p. 1.



the date of initiation of proceedings. In addition
Article 19 provides that where the deadline for the
adoption of an Article 8 (2) decision is extended at
the request of the parties pursuant to Article 10 (3),
the deadline for the submission of commitments
should also be extended by the same number of
working days. Thus for example where the 90
working day deadline is extended by 10 working
days to 100 working days, then the deadline of 65
working days for the submission of commitments
is extended to 75 working days.

Article 9 of the new IR introduces the possibility to
suspend certain time-limits. First, the time-limit in
Article 9 (4) of the new Merger Regulation may be
suspended where the Commission has had to take a
decision pursuant either to Article 11 (3) (having
first made a direct request for the information)
or Article 13 (4). Secondly, the time-limits in
Articles 9 (4), 10 (1) and 10 (3) of the new Merger
Regulation may be suspended where the Commis-
sion adopts a decision pursuant to Article 11 (3)
without first making a direct request for informa-
tion from the parties.

Right to be heard

The new IR contains new provisions on the right to
be heard essentially expanding the category of
natural or legal persons who have such rights to
consumer associations in cases where the
proposed concentration concerns products or
services used by final consumers.

Confidential information

The new IR also introduces an obligation on
persons who make known their views pursuant to
Articles 12, 13 or 16 of this Regulation or who
supply information pursuant to Article 11 of the
new Merger Regulation to clearly identify any
material which they consider to be confidential.
Such persons should also provide an explanation
as to why they consider the information to be
confidential and should provide a separate non-
confidential version by the date set by the
Commission.

Notifying parties are also required, pursuant to
Article 18 (3), to identify the business secrets or
other confidential information in the documents or
parts of documents which they have produced.
They should also identify the undertakings with
regard to which such documents are to be consid-
ered confidential. This requirement to identify
confidential information also applies to any part of
a statement of objections, case summary or a deci-
sion adopted by the Commission which in the view

of the parties contains business secrets. As in the
case of third parties, notifying parties are required
to provide an explanation for their claim of confi-
dentiality and to provide a non-confidential
version of the relevant document.

Additional amendments

Article 3 contains two minor amendments: the
fourth paragraph provides that the language of the
original proceeding shall also be the language of
‘any subsequent proceedings relating to the same
concentration’. The aim of this measure is to
ensure that any proceedings relating to one and the
same concentration are dealt with in the same
language. This would be the case, for example,
where a matter has to be re-examined following a
ruling of the Court of Justice, or where proceed-
ings are brought pursuant to Article 14 ECMR, for
submission of incorrect information in a notifica-
tion.

Article 5 has been amended to clarify which infor-
mation should be included in the category of infor-
mation which ‘must be communicated to the
Commission without delay’ after notification. The
information which should be thus communicated
includes not only, as at present, ‘material changes
in the facts contained in the notification’, but also
‘new information coming to light subsequent to
the notification which the parties know or ought to
know and which would have had to be notified if
known at the time of notification’.

C. Revised Form CO

The Form CO has been amended to reflect changes
in the new Merger Regulation and the Imple-
menting Regulation and, at the same time, to focus
on certain competition issues raised within the
analytical framework of the new Commission
Notice on the assessment of horizontal mergers
(the new Merger Guidelines). The Introduction of
Form CO further highlights the Commission's
need to have comprehensive information about the
proposed concentration up-front, due to the
Merger Regulation's short legal deadlines. As
before, notifying parties are encouraged to ask
for a dispensation from providing information
(‘waiver’) required by Form CO, where they
consider that such information would not be
necessary for the Commission's examination of the
case.

A new section draws attention to the fact that a
proposed concentration may be subject to
Community and/or national rules governing the
provision of certain information regarding the
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proposed transaction vis-à-vis the notifying
parties' employees and their representatives (Intro-
duction, Section 1.7).

The information requirements in Form CO have
been modified to streamline the Commission's
information-gathering procedures, while ensuring
that the Commission obtains all necessary infor-
mation to conduct investigations thoroughly and
expeditiously. In order to improve the Commis-
sion's — and the public's — understanding of the
nature of a proposed operation, notifying parties
are now required to provide an executive summary
of the proposed transaction suitable for publica-
tion, which must specify, for example, the markets
in which the concentration will have an impact,
and the strategic and economic rationale for the
transaction (Section 1).

Section 3 now requires the notifying parties to
specify the value of the proposed transaction. In
Section 5, the questions on supporting documenta-
tion have been made more specific, so as to obtain
more relevant documents.

Section 6 sets out the market definitions to be used
in completing Form CO. As before, the Form
requires information on horizontally ‘affected
markets’ (where parties hold a combined market
share of 15% or more) and vertically affected
markets (where parties together hold 25% or more
at either level). In addition, the Form now also
seeks information on other markets in which the
notified operation may have a significant impact,
for example, because of potential entry issues, or
because parties have strong positions in ‘neigh-
bouring’ markets (Section 6.3). Information on
this category of markets was already called for in
the previous Form CO (in Sections 6.2 and 9.1).
The new section strikes a balance between
ensuring that the Commission is informed of such
issues in relevant cases, while at the same time
minimising the frequency with which this section
needs to be completed. Thus, the category is now
more focused than the broad category of conglom-
erate mergers referred to in the previous Form.

Section 7 has been modified to obtain more
complete background information on competitors.
First, notifying parties must now provide the
required information on all competitors holding at
least a 5% market share in an affected market,
whereas the prior Form set the threshold at 10%,
which tended to exclude important information on
a number of competitors. Second, in view of the
role of the ‘HHI’ concentration index in the new
Merger Guidelines, companies are now required to
compile information on the HHI levels in affected
markets. It is not expected that this will place a

greater burden on notifying parties, as the under-
lying market share data have been required in the
previous Form as well. Automated functions in
text editing programmes will enable users to auto-
matically transform market shares into HHI
indices.

Section 8, dealing with questions on general
market conditions in affected markets, has been
made somewhat more precise, reflecting points of
emphasis in the new Merger Guidelines (for
example, the role of product differentiation). In
addition, more information is sought on foresee-
able future market developments, for example, on
the existence of ‘pipeline products’, plans to
expand capacity, or plans to enter new product or
geographic markets.

Further, in view of the increased role of efficiency
analysis in merger control, Section 9 has added a
question on efficiencies. As before, the parties
must describe how the proposed concentration is
likely to affect the interests of intermediate and
ultimate consumers and the development of tech-
nical and economic progress. In addition, should
the parties wish the Commission to consider from
the outset whether efficiency gains generated by
the concentration are likely to enhance the ability
and incentive of the new entity to act pro-competi-
tively for the benefit of consumers, they are
requested to provide a detailed description of such
efficiencies. (It should be noted that it remains
possible for the parties to provide back-up infor-
mation as to efficiency claims later in the proce-
dure.)

Finally, questions in old Section 11 which dealt
with ancillary restrictions have been removed, in
line with the clarifications in the new Merger
Regulation that the Commission will not normally
deal with such issues. At the same time, the new
Section 11, governing the certification of the
completeness and accuracy of the notification, has
been changed to require that it is the notifying
party (or parties) who must declare that, to the best
of his or her knowledge and belief, the information
given in Form CO is true, correct, and complete,
rather than a certification from the legal represen-
tatives as had previously been required.

D. Short Form CO

Short Form CO has been created for the notifica-
tion of certain concentrations that are unlikely to
raise competition concerns. In order to simplify
the merger control system, it was decided to align
Short Form CO as closely as possible with the
Commission Notice on a simplified procedure
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(OJ C 217, 29.07.2000, p. 32). This Notice is at the
time of writing under revision, that is, to be made
consistent with the Short Form CO.

As a general rule, the Short Form may be used for
the purposes of notifying concentrations, where:

(a) in the case of a joint venture, the joint venture
has no, or negligible, actual or foreseen activi-
ties within the territory of the European
Economic Area (EEA). Such cases occur
where the turnover of the joint venture and/or
the turnover of the contributed activities is less
than EUR 100 million in the EEA territory; and
the total value of the assets transferred to the
joint venture is less than EUR 100 million in
the EEA territory (‘de minimis joint venture’);

(b) none of the parties to the concentration are
engaged in business activities in the same rele-
vant product and geographic market (no hori-
zontal overlap), or in a market which is
upstream or downstream of a market in which
another party to the concentration is engaged
(no vertical relationship);

(c) two or more of the parties to the concentration
are engaged in business activities in the same
relevant product and geographic market (hori-
zontal relationships), provided that their
combined market share is less than 15%; and/
or one or more of the parties to the concentra-
tion are engaged in business activities in a
product market which is upstream or down-
stream of a product market in which any other
party to the concentration is engaged (vertical
relationships), and provided that none of their
individual or combined market shares at either
level is 25% or more; or

(d) a party is to acquire sole control of an under-
taking over which it already has joint control.

Point (d), dealing with the acquisition of sole
control over an undertaking where joint control is
currently exercised, has been added as a category
of cases that would qualify for notification under
the Short Form notification. Experience has shown
that competition concerns are generally unlikely to
arise in such situations. It is the intention to add
this category of cases to the upcoming revision of
the Commission Notice on a simplified procedure.

In line with the Notice on a simplified procedure,
certain types of concentrations have been identi-
fied where a notification using the Short Form
would not be appropriate, even though the formal
conditions may be fulfilled. Such a situation may
arise, where for instance it is difficult to define the
relevant markets; where one party is a new entrant
or an important patent holder; where it is not

possible to adequately determine the parties'
market shares; where there are high entry barriers,
with a high degree of concentration or known
competition problems; where an issue of coordina-
tion under Article 2(4) arises; and where at least
two parties to the concentration are present in
closely related neighbouring markets. Similarly, a
full Form CO notification may be required in the
case of a party acquiring sole control of a joint
venture in which it currently holds joint control,
where the acquiring party and the joint venture,
together, have a strong market position, or the joint
venture and the acquiring party have strong posi-
tions in vertically related markets.

Safeguards have been added to ensure that, in case
it emerges that the concentration does not qualify
for notification under the Short Form but has
already been notified, the Commission may then
require full or partial notification under Form CO.
Such a situation may arise, where the conditions
for using the Short Form are not met; where a full
or partial notification under Form CO appears to
be necessary for an adequate investigation of
possible competition concerns; incorrect or
misleading information has been submitted; and/
or a Member State or a third party expresses
substantiated competition concerns about the noti-
fied concentration. It should be emphasised that
the responsibility to provide correct and complete
information rests with the notifying parties. These
and other issues relating to the appropriateness of
using the Short Form notification should be dealt
with during the pre-notification contacts.

As to the information required in the Short Form
CO itself, this has been kept short while, at the
same time, ensuring that all relevant information is
submitted in order to allow the Commission to
verify that the proposed concentration is appro-
priate for notification using the Short Form CO.

Short Form CO requires information on so-called
‘reportable markets’, which can be horizontal or
vertical markets. Following the principle that is
already in the Notice on a simplified procedure, it
is spelled out in the Short Form CO that data on the
basis of all plausible alternative market definitions
must be provided.

The information required on the reportable
markets is limited to the information concerning
the total market size, the notifying parties' sales
data and market shares. This information is limited
to last year's financial data only. In the case of hori-
zontal and vertical relationships, market shares of
the three largest competitors must be provided.
This basic information will allow the Commission
to ensure that the concentration is one for which a
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Short Form notification is appropriate. Further-
more, the section seeking information on possible
cooperative effects under Article 2(4) has been
retained in the Short Form CO.

Finally, in line with the full Form CO, a provision
concerning the need to inform employees and their
representatives has been added. Similarly, the
notifying parties are asked to provide an executive
summary of the concentration.

E. Form RS and the Draft Notice on

case allocation

The new Form RS applies to Reasoned Submis-
sions that are made at the pre-notification stage.
The overall purpose of the new streamlined
referral system is to put in place a more rational
corrective mechanism for case allocation between
the Commission and Member States based on the
principle of subsidiarity, by ensuring that the
authority or authorities best-placed to carry out a
particular merger investigation should deal with
the case. This system aims in particular at tackling
the problem of ‘multiple filings’, that is, notifica-
tion to various competition authorities within the
EU, while preserving the major benefits of EC
merger control, in particular, one-stop-shop, expe-
diency, legal certainty and administrative effi-
ciency. To this end, the rules governing the referral
system in the new Merger Regulation (Articles
4(4), 4(5), 9 and 22) have been simplified and
rendered more flexible. In particular, referrals
from the Commission to Member States and vice
versa can occur before a formal filing has been
made in any EU jurisdiction, based on a procedure
triggered by a reasoned submission by the parties.

For the purpose of pre-filing referrals under
Article 4(4) or 4(5), merging parties are required to
file a request by using Form RS (Reasoned
Submission). The purpose of the Form is to enable
the Commission and the Member States to estab-
lish whether a case is appropriate for referral. As
no full competitive assessment is to be undertaken
at this stage, the amount of information required in
Form RS is less substantial than in Form CO.

In particular, in Sections 4 and 5 of Form RS,
which deal with affected markets, the information
required is confined to horizontal and vertical
affected markets, figures are limited to the last
financial year, and no contact details of competi-
tors, suppliers and customers are required.

Specific attention should be given to Section 6 of
Form RS, which has no equivalent in Form CO.
This is the section of the form where the submit-

ting parties should demonstrate both that the legal
requirements for referral are fulfilled and the
reasons why the case would benefit from a referral
in either direction.

In view of the novelty of the some of the referral
procedures set out in the new Merger Regulation,
as well as Form RS, these amendments will be
complemented by a new Commission Notice, a
draft of which was published for public consulta-
tion on 28 April 2004. The draft Notice deals with
principles, criteria and methodology upon which
referral decisions should be based.

The draft Notice first spells out the guiding princi-
ples upon which the mechanism of reallocation of
cases between the Commission and Member states
is founded, namely subsidiarity, one-stop-shop
and legal certainty. Subsidiarity implies that in
principle jurisdiction should be re-attributed to the
competition agency that is best-placed for dealing
with a merger, having regard to the impact on
competition of the case as well as the investigative
tools and expertise available to the agency.

With respect to referrals from the Commission to
one or more Member States, the draft Notice
summarises the legal requirements for a referral
under Article 4(4), that the transaction ‘may
significantly affect competition’ within a distinct
market in a Member State. In essence the
requesting parties should demonstrate that the
transaction is liable to have a potential impact on
competition on a distinct market in a Member
State, which may prove to be significant, thus
deserving close scrutiny. Such indications may be
no more than preliminary in nature, and would be
without prejudice to the outcome of the investiga-
tion (for example, the existence of affected
markets in the sense of Form CO would generally
be considered sufficient to justify a request).

As mentioned earlier, the parties have the exclu-
sive right of initiative at this pre-filing stage. The
request must be based on a Reasoned Submission
and must be agreed to by both the Commission and
the National Competition Authority(ies) (‘NCA’)
concerned, within short deadlines, thereby
excluding situations of deadlock. The draft Notice
provides that, in considering whether or not to
refer a case, the Commission is to ascertain that the
recipient NCAs will be in a position to properly
scrutinise the case and effectively restore competi-
tion, having regard in particular to resources,
investigative and enforcement powers, and past
record of enforcement of competition rules.

Moreover, in the draft Notice the Commission
foresees that the best candidates for referral from
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the Commission to Member States will be cases
which are likely to affect competition in markets
that have a national or narrower-than-national
scope, and which effects are likely to be confined
to, or have their main economic impact in, a single
Member State.

As regards referrals to the Commission under
Article 4(5), the only legal requirement is that the
case must be reviewable by at least 3 Member
States. The draft Notice elaborates on the proce-
dural elements, which include that competent
Member States have 15 working days to review the
parties' Reasoned Submission, and unless none of
them object, the concentration acquires a Commu-
nity dimension and must be notified accordingly.
If any competent Member State objects within that
time period, however, no referral is made. Failure
by a Member State concerned to react within the
above deadline is tantamount to approval.

In essence, the above system is governed by a
‘unanimity rule’, which has the advantage of
removing the risk of fragmentation as a result of
partial referrals requested by only some of the
Member States competent to review a case. This
rule also underlies the importance for the parties of
correctly identifying in the Reasoned Submission
all Member States which are competent to review

their case, as this will decide which Member States
are able to block a requested referral. In order to
ensure that such information is always available
from the outset, Form RS includes a set of ‘tick
boxes’ on the competence of each Member State,
and a default assumption of competence for any
Member state where the tick box has not been
filled in.

The draft Notice identifies as the best candidates
for referral to the Commission cases where the
market/s in which there may be a potential impact
on competition is/are wider than national in
geographic scope, or where some of the potentially
affected markets are wider than national, and
the main economic impact of the concentration
is connected to such markets; cases that give rise
to potential competition concerns in a series of
national or narrower than national markets located
in a number of different countries in the EU,
and in circumstances where coherent treatment
(regarding the investigation but also regarding
possible remedies) of the case would be desirable.

Finally, the draft Notice also provides guidance
regarding the application of Articles 9 and 22 after
a case has been notified to the Commission or
Member States, as the case may be.
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